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GRAND  JURY 

OFFICE 
400  MCALLISTER  ST.,  ROOM  008 
SAN  FRANCISCO,  CA  94102 
TELEPHONE:  (415)551-3605 

June  30,  2005 

The  Honorable  Robert  Dondero 
Presiding  Judge  of  the  Superior  Court 
Civil  Center  Courthouse 
400  McAllister  Street,  Department  206 
San  Francisco,  CA  94102 

Dear  Judge  Dondero: 

The  2004-05  San  Francisco  Civil  Grand  Jury  respectfully  submits  its  final  reports.  The  Grand 
Jury  greatly  appreciates  the  support  you  and  former  Presiding  Judge  Donna  Hitchens  gave  us 
during  our  term.  The  members  of  the  jury  are  grateful  for  this  opportunity  to  be  of  service  to  the 
County  and  to  participate  in  this  respected  institution. 

We  also  express  our  gratitude  and  appreciation  for  the  vital  role  played  by  Gary  Giubbini  in  the 
success  of  the  jury.  Gary  is  unfailingly  helpful  and  cheerful  in  performing  his  duties.  On  those 
rare  occasions  when  he  was  not  available  to  us,  Barbara  Compton  was  his  faithful  and  equally 
efficient  substitute. 

Although  we  did  not  conduct  any  investigations  regarding  the  County  Jail,  we  visited  as  required 
by  law.  We  were  given  a  comprehensive  tour  of  the  facility  by  knowledgeable  and  cordial  staff. 

Our  reports  represent  our  best  effort  and  we  hope  that  they  will  be  of  assistance  to  the  City  in 
improving  the  efficiency  and  effectiveness  of  government.  We  met  many  hard  working, 
competent  City  employees  during  the  course  of  our  investigations  and  are  grateful  to  them  for 
their  cooperation. 

Thank  you  and  the  staff  of  the  Court  for  giving  us  this  opportunity  to  serve  the  citizens  of  San 
Francisco. 


Sincerely 


Mary  McAllister 

Foreperson 
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A  Report  of  the  2004-05  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


Compensation  Issues  in  the 
San  Francisco  Police  Department 

Released  March  29,  2005 


Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying  information  about 
individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within  the 
number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the  Supervisors.  As  to  each  finding  of  the  Grand  Jury,  the 
response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly  or  partially,  and  explain  why.  Further  as 
to  each  recommendation  made  by  the  Grand  Jury,  the  responding  party  must  report  either  (1)  that  the  recommendation 
has  been  implemented,  with  a  summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented, 
but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation  requires  further 
analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be  prepared 
to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented 
because  it  is  not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sec.  933,  933.05) 


Summary  of  Recommendations 

The  City  should  negotiate  with  the  POA  for  elimination  of  OT/CT  benefits  for  top  managerial  staff  of  the 
SFPD  and  consider  less  costly  alternatives  such  as  limited  administrative  leave  as  provided  by  other 
jurisdictions  and  City  departments. 

If  top  managerial  staff  continue  to  be  eligible  for  CT  accrual,  the  City  should  negotiate  limits  in  the  MOU  on 
their  accrual  comparable  to  rank  and  file  officers. 

The  City  should  negotiate  to  pay  CT  balances  prior  to  the  effective  date  of  promotions  to  limit  the 
inflationary  effect  of  carrying  CT  balances  for  long  periods  of  time. 

The  SFPD  should  manage  the  CT  banks  with  the  objective  of  minimizing  the  long-term  liability  of  large  CT 
balances.  Such  management  must  include  enforcement  of  CT  caps.  The  law  allows  that  such  management 
may  include  requiring  officers  to  use  their  accrued  CT. 

Given  that  rank  and  file  officers  will  have  had  four  years  to  reduce  their  CT  balances  to  480  hours  by  the  end 
of  the  current  MOU,  the  City  should  negotiate  for  the  next  MOU,  some  penalty  for  continuing  to  maintain  a 
CT  balance  greater  than  480  hours,  such  as  forfeiture  of  hours  above  480. 

The  SFPD  must  manage  their  vehicle  fleet  in  accordance  with  Administrative  Code  4.11  as  well  as  optimize 
the  use  of  this  valuable  resource  for  police  services. 

The  City  should  negotiate  to  include  all  forms  of  premium  pay  available  to  all  officers  in  comparisons  for  the 
purposes  of  salary  setting. 

The  Board  of  Supervisors  should  request  that  the  Budget  Analyst  update  the  management  audits  of  1 996  and 
1998  regarding  SFPD  policies  and  practices  and  make  recommendations  for  opportunities  for  cost  savings. 


Glossary 

CT  -  Compensatory  Time:  Leave  time  accrued  at  time-and-one-half  in  lieu  of  overtime  pay 

CT  Cap  -  Compensatory  Time  Cap:  Maximum  hours  of  accrued  Compensatory  Time  permitted  by  the 

POA  MOU 

FLSA  -  Fair  Labor  Standards  Act:  Federal  law  regulating  employment  and  compensation 

MEA  -  Municipal  Executives'  Association 

MOU  -  Memorandum  of  Understanding:  Collective  Bargaining  Agreement  between  bargaining  unit  and  the 

City  and  County  of  San  Francisco 

OT  -  Overtime  Pay:  pay  at  time-and-one-half  of  time  worked 

POA  -  Police  Officers  Association:  Collective  Bargaining  Agent  for  sworn  police  officers  of  the  City  of 

San  Francisco  except  Chief,  Assistant  Chief,  and  Criminologist 

SFPD  -  San  Francisco  Police  Department 

Top  Managerial  Staff-  Deputy  Chiefs,  Commanders,  and  Captains  within  the  context  of  this  report  only. 

Excludes  Chief,  Assistant  Chief,  and  Criminologist  who  are  represented  by  another  bargaining  agent. 

This  report  is  issued  by  the  2004-05  Grand  Jury  with  the  exception  of  one  member  of  the  jury  who 
presently  has  a  family  member  in  the  employment  of  the  SFPD.  This  juror  did  not  participate  in  the 
investigation  or  acceptance  of  this  report. 
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Introduction 

The  Civil  Grand  Jury  initiated  this  investigation  in  response  to  several  complaints  from  citizens  regarding 
aspects  of  compensation  of  police  officers  in  San  Francisco.  These  complaints  alleged  that: 

•  Top  managerial  positions  in  the  SFPD  are  being  paid  overtime  in  violation  of  the  current  MOU  with 
the  POA. 

o    Determination:  The  MOU  does  not  prohibit  payment  of  overtime  for  these  positions. 

•  Police  Officers  are  accruing  compensatory  time  in  excess  of  limits  imposed  by  the  current  MOU. 

o  Determination:  Seventeen  officers  with  compensatory  time  balances  greater  than  allowed  by 
the  MOU  were  permitted  to  accrue  additional  compensatory  time  during  the  period  7/2/04  to 
12/17/04. 

•  Top  managerial  staff  in  the  SFPD  are  assigned  Department  vehicles  for  transportation  to  and  from 
their  residence. 

o    Determination:  Top  managerial  staff  are  authorized  to  use  City-owned  vehicles  for 

transportation  to  and  from  their  residence  in  excess  of  numbers  permitted  by  Administrative 
Code  4.11. 

We  are  grateful  to  the  citizens  who  take  the  time  and  effort  to  write  to  the  Civil  Grand  Jury  about  the  issues 
of  concern  to  them.  We  rely  on  the  advocacy  of  citizens  to  alert  us  to  issues  of  which  we  would  otherwise  be 
unaware. 

We  researched  these  allegations  in  the  context  of  all  compensation  practices  in  the  SFPD  and  compared 
those  practices  to  other  City  departments  as  well  as  to  other  police  departments  in  the  State  considered 
comparable  (as  defined  by  the  MOU  with  the  POA). 

Our  investigation  did  not  extend  into  policing  functions,  nor  are  we  in  a  position  to  judge  the  effectiveness  of 
the  SFPD.  Any  findings  or  recommendations  regarding  specific  compensation  practices  in  the  Department 
are  not  intended  to  reflect  on  other  aspects  of  the  SFPD. 

We  also  acknowledge  that  the  new  Police  Chief  was  appointed  to  her  position  early  in  2004  in  an  acting 
capacity  and  that  her  appointment  was  only  recently  made  permanent.  She  is  not  responsible  for  the  policies 
or  practices  of  her  predecessors.  We  are  confident  that  issues  brought  to  her  attention  by  this  investigation 
will  be  expeditiously  corrected  by  her  administration  insofar  as  they  are  SFPD's  prerogatives.  It  is,  however, 
our  duty  to  report  our  findings. 

Many  of  our  recommendations  are  subject  to  negotiation  between  the  POA  and  the  City.  We  understand  that 
the  SFPD's  ability  to  implement  many  of  our  recommendations  is  limited  by  its  obligation  to  administer  the 
MOU,  which  expires  6/30/07.  Our  recommendations  are  intended  to  facilitate  the  City's  negotiation  for  a 
new  MOU  that  is  fair  and  equitable  to  both  the  SFPD  and  the  City. 


Background 

Although  we  will  focus  on  a  few  specific  compensation  practices  in  the  SFPD,  we  think  of  them  only  as 
examples  of  opportunities  to  reduce  costs  without  jeopardizing  the  public's  safety.  Therefore,  we  begin  by 
describing  the  broad  context  within  which  we  evaluated  these  practices  to  justify  consideration  of 
alternatives  to  present  compensation  practices. 

The  SFPD  was  allocated  5219,886,890  from  the  City's  General  Fund  in  FY  2004-05,  a  budget  allocation  that 
is  exceeded  only  by  the  Department  of  Public  Health  ($231,496,144).'  The  SFPD  paid  $27,274,786  in 
overtime  in  FY  2003-04,  which  represented  10.7%  of  the  total  pay  of  the  Department's  staff.2  Only  Muni 
paid  more  overtime  to  its  staff.3 

The  citizens  of  San  Francisco  are  rightfully  proud  of  their  City  and  are  quick  to  point  out  its  uniqueness. 
Comparisons  with  other  cities  are  therefore  often  received  with  suspicion.  Still,  we  turn  to  the  Federal 
Bureau  of  Justice  Statistics  for  assurance  that  the  SFPD  is  adequately  staffed  since  insufficient  staff  would  be 
justification  for  overtime  payments.  According  to  the  "2000  Data  for  Individual  State  and  Local  Agencies 
with  100  or  More  Officers"  (see  Appendix  B): 

•  San  Francisco  compares  favorably  with  the  six  police  agencies  in  California4  that  are  considered 
comparable  to  the  SFPD  by  the  current  MOU  for  the  purposes  of  salary  setting.  According  to  the 
Federal  Bureau  of  Justice  Statistics,  San  Francisco  employed  an  average  of  28.67  officers  per  10,000 
residents  in  2000.  The  other  6  jurisdictions  in  California  employed  an  average  of  16.49. 

•  San  Francisco  spent  42%  more  per  resident  on  law  enforcement  services  than  comparable 
jurisdictions  in  California  in  2000  according  to  the  Federal  Bureau  of  Justice  Statistics.  San 
Francisco  spent  $329.21  per  resident  for  police  protection  in  2000.  The  average  expenditure  per 
resident  in  comparable  jurisdictions  was  $232.50  that  year.5 

•  As  a  small,  densely  populated  city,  we  should  not  be  surprised  to  learn  that  we  have  over  5  times  the 
number  of  officers  per  square  mile  of  geographic  area  compared  to  the  other  6  jurisdictions.  San 
Francisco  has  47.69  officers  per  square  mile  compared  to  an  average  of  9.19  officers  per  square  mile 
for  the  comparable  jurisdictions.6 

The  Budget  Analyst  was  authorized  to  conduct  a  management  audit  of  the  SFPD  by  the  Board  of  Supervisors 
in  1996.  This  comprehensive  analysis  was  published  in  two  phases  in  December  1996  and  May  1998 
(available  on  the  Budget  Analyst's  website).  The  Budget  Analyst  made  76  recommendations  in  these  reports 
and  estimated  cost  savings  of  $15.3  million  if  recommendations  were  fully  implemented.  Few  of  these 
recommendations  have  been  implemented.  Some  will  be  revisited  by  this  Grand  Jury  report. 


1  Annual  Appropriation  Ordinance,  Fiscal  Year  Ending  June  30,  2005,  page  9 

The  SFPD  reports  that  about  20%  of  overtime  payments  were  funded  by  reimbursements  for  providing  security  services  to 
private  organizations  such  as  the  49ers  and  the  Giants.  They  also  report  that  $6,286,683  of  these  payments  were  for  various 
categories  of  premium  payments  that  SFPD  considers  different  from  OT,  such  as  working  holidays. 

3  SFStat,  November  5,  2004  and  verified  by  Controller's  Office.  SFStat  is  a  management  meeting  held  by  the  Mayor. 

4  Oakland,  San  Jose,  Los  Angeles,  Santa  Rosa,  Fremont,  and  Richmond 

"2000  Data  for  Individual  State  and  Local  Agencies  with  100  or  More  Officers",  Federal  Bureau  of  Justice  Statistics. 
6  Geographic  data  from  California  Cities,  Towns  &  Counties,  Basic  Data  Profiles  for  all  Municipalities  &  Counties,  2001. 
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In  addition  to  $27.3  million  in  overtime  payments,  the  sworn  staff  of  the  SFPD  had  accrued  514,452  hours  of 
compensatory  time  (CT)  as  of  12/17/04.     CT  is  accrued  by  officers  working  overtime  in  lieu  of  overtime 
payments.    CT  balances  are  paid  at  the  time  of  separation  or  retirement  at  the  pay  rate  at  the  time  of 
separation,  rather  than  the  pay  rate  at  which  the  hours  are  earned.  For  example,  if  the  hours  are  accrued 
while  serving  as  the  lowest  ranking  officer  and  paid  some  years  later  after  several  cost  of  living  increases  and 
promotions,  the  value  of  the  CT  is  increased  accordingly.  To  the  extent  that  these  pay  increases  exceed  the 
current  interest  rate  on  savings  accounts,  this  is  an  attractive,  risk-free  method  of  saving  for  retirement. 

The  reader  should  understand  the  relationship  between  OT  pay  and  CT  accrual.  CT  accrual  is  merely  a 
method  of  postponing  the  costs  of  OT  pay.  It  does  not  reduce  costs  in  the  long-term  unless  the  CT  is  used 
and  does  not  require  coverage  by  a  substitute.  If  CT  balances  are  paid  at  the  same  pay  rate  at  which  they  are 
earned,  there  is  no  increased  cost  associated  with  postponing  payment.  When  CT  balances  are  used,  there  is 
frequently  a  cost  associated  with  filling  whatever  vacancies  result  from  the  leave  of  the  officer  using  his/her 
CT  time  balance.  If  substitutes  are  required,  they  may  be  eligible  for  OT  payments  for  covering  for  the 
absent  officer.  If  the  substitute  is  covering  the  assignment  of  an  officer  of  a  higher  rank,  the  substituting 
officer  is  eligible  for  premium  pay,  known  as  "like-work-like-pay"  which  the  City  has  agreed  to  pay  in  the 
POA  MOU.f 

In  January  2003,  the  Controller  reported  to  the  Board  of  Supervisors  that,  ". .  .comp  time  is  now  used  to 
reduce  the  overtime  budget  need  in  the  current  year,  thereby  creating  budget  problems  in  future  years."  (see 
Appendix  C)  He  reported  that  the  current  Citywide  liability  of  CT  balances  was  $44.4  million  at  that  time  of 
which  $23  million  was  attributable  to  the  SFPD.  The  POA  bargaining  agreement  (MOU)  with  the  City  was 
one  of  the  few  that  did  not  have  a  limit  on  CT  accrual  at  that  time.  He  recommended  that  the  MOU  be 
changed  to  establish  a  cap  on  CT  accrual.9 

The  magnitude  of  the  liability  associated  with  the  unlimited  accrual  of  CT  resulted  in  the  recent  imposition 
of  limits  on  the  accrual  of  CT  in  the  POA  MOU  that  became  effective  7/1/03.  Despite  the  institution  of  these 
caps,  payments  of  accrued  CT  balances  to  80  officers  separating  or  retiring  in  calendar  year  2004  cost  the 
City  $1,082,023. 10  This  is  not  an  improvement  (if  calculated  per  retiring  officer)  over  the  cost  of  paying  out 
CT  balances  prior  to  the  institution  of  the  caps.  Eighty-seven  officers  retired  in  FY  02-03  and  were  paid  out 
$1,162,061  for  accrued  CT.11  Although  there  are  only  six  months  between  these  periods  of  time  for  the  caps 
to  demonstrate  their  effectiveness,  we  believe  that  increased  costs  per  officer  are  not  a  positive  indicator  that 
CT  balances  are  being  reduced,  particularly  by  those  nearing  retirement.  These  CT  caps  in  the  MOU  of 
7/1/03  and  the  present  status  of  CT  accruals  will  be  explained  in  detail  later  in  our  report- 

We  complete  our  background  with  a  description  of  the  current  economic  climate,  which  we  believe  creates 
new  opportunities  to  address  these  issues.  The  City  as  well  as  the  State  has  been  in  a  state  of  economic  crisis 
for  approximately  3  years.  We  have  experienced  severe  cuts  of  our  public  budgets  (e.g.,  $97  million  mid- 
year cut  this  fiscal  year)12  and  we  anticipate  further  cuts  ($113  million  anticipated  in  FY  05-06) '  .  City 


7  Source:  Controller's  Office 

8  SFPD  reports  that  top  managerial  staff  are  routinely  replaced  when  on  leave  by  lower  ranks  that  receive  "like  work  like  pay" 
premium  pay. 

Memo  from  Ed  Harrington  to  Board  of  Supervisors,  January  16,  2003.  Appendix  C 
10  Source:  SFPD,  12/31/04.  One  retiring  officer  was  paid  $194,368  for  2078.25  of  accrued  CT. 
"  Memo  from  Budget  Analyst  to  Finance  &  Audits  Committee  of  Board  of  Supervisors,  9/17/03 
12  "Economy  helps  city  cut  deficit",  SF  Examiner.  February  9,  2005,  page  9 
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employees  have  been  required  to  help  the  City  meet  its  obligations  to  its  citizens  by  accepting  responsibility 
for  contributions  to  the  retirement  system  (7.5%  of  salary)  previously  funded  by  the  City.14 

Most  City  employees  did  not  receive  salary  increases  other  than  additional  floating  holidays  (varies  from  one 
bargaining  unit  to  another)  in  the  current  fiscal  year.  In  contrast,  the  POA  MOU  effective  7/1/03,  obligated 
the  City  to  increase  the  salary  of  sworn  officers  of  the  SFPD  by  2.41%  on  7/1/04  and  by  an  additional  4.83% 
on  1/1/05.  Only  four  other  bargaining  units  received  a  salary  increase  during  FY  04-05 l5.  Physicians  and 
dentists  received  2%  on  7/1/04.  Supervising  nurses  represented  by  the  Teamsters  received  2%  on  7/1/04  and 
nurses  represented  by  SEIU  received  an  additional  3.1%  on  1/1/05. 16  (see  Appendix  D)  Police  officers 
received  the  greatest  salary  increases  of  all  employees  in  the  City  represented  by  collective  bargaining  agents 
according  to  the  Department  of  Human  Resources. 

The  POA  MOU  also  obligates  the  City  to  conduct  salary  surveys  for  possible  salary  increases  in  the  next  two 
fiscal  years.  The  MOU  guarantees  members  of  the  POA  salary  increases  that  ensure  that  their  salaries  will  be 
100%  of  the  salaries  of  comparable  jurisdictions  (measured  by  specific  data  elements)  by  the  end  of  the 
MOU,  6/30/07.  Since  retirement  contributions  are  one  of  the  data  elements  in  these  salary  surveys,  the 
retirement  contributions  of  POA  members  will  be  fully  restored  by  the  expiration  of  the  current  MOU.17 

The  requirements  of  the  recruitment  labor  market  are  a  legitimate  reason  for  increasing  salaries.  That  is,  if 
the  demand  for  labor  exceeds  its  supply,  labor  is  attracted,  as  needed,  by  salaries  that  compare  favorably  to 
available  alternatives.  It  follows  that  if  the  SFPD  were  having  difficulty  recruiting  and  retaining  qualified 
officers,  the  City  would  be  justified  in  offering  salaries  that  are  high  enough  to  fill  their  ranks.  The  SFPD 
received  2,465  applications  for  entry-level  police  officer  positions  announced  in  November  2004,  of  which 
2,260  were  qualified  to  take  the  written  exam.  It  is  not  yet  known  at  this  time  how  many  officers  will  be 
hired  from  this  pool,  because  funding  sources  have  yet  to  be  determined.  The  number  of  applications  has 
increased  steadily  since  2000  when  1685  applications  resulted  in  58  hires  to  2003  when  2207  applications 
resulted  in  one  training  academy  class  of  50  officers,  which  is  still  in  progress.18  The  salaries  offered  by  the 
SFPD  are  sufficient  to  attract  many  qualified  applicants  for  every  available  position.19 

So,  why  are  the  salaries  of  police  officers  being  increased  in  the  current  economic  climate?  The  people  of 
San  Francisco  are  generous  with  their  public  employees.  Kevin  Starr  observes  in  Coast  of  Dreams: 
California  on  the  Edge,  1 990-2003, 20  "...the  city  and  county  of  San  Francisco,  [is]  the  epicenter  of  public 
employee  featherbedding. . ."  The  power  of  particular  unions  completes  the  picture.  The  San  Francisco 
Examiner  reported  this  explanation  for  high  overtime  costs,  "Hiring  freezes  instituted  during  the  budget 
crisis  have  hurt  flexibility,  and  managers  are  often  caught  between  reformist  pressure  and  strong  unions."21 
Ed  Harrington,  the  City's  Controller,  is  quoted  in  this  article,  '"At  the  end  of  the  day,  the  fire  chief  still 

"Ibid. 

14  Review  of  current  MOU's 

15  In  addition  to  the  General  Wage  increases  described  in  Appendix  D,  selected  classifications  received  "internal,  market,  parity 
and  differential  adjustments".  These  are  also  described  in  Appendix  D. 

16  Department  of  Human  Resources,  12/27/04 

17  POA  MOU,  page  24 

18  SFPD  reports  that  the  rigorous  screening  process  for  new  hires  narrows  the  pool  of  eligible  hires.  However,  the  chief  limitation 
on  the  number  of  hires  is  available  funding. 

19  SFPD  Examination  Division 

20  Alfred  A.  Knopf,  New  York,  2004,  page  241. 

21  "Cutting  OT  pay  could  save  millions,  controller  explains",  San  Francisco  Examiner.  December  17,  2004 


knows  that  keeping  the  firefighters  union  happy  is  a  huge  part  of  her  job,'  said  Harrington.  'And  maybe 
even  more  important  than  keeping  the  mayor  happy.'"      The  fact  that  officers  represented  by  the  POA 
received  the  highest  salary  increases  in  the  City  may  be  an  indication  that  it  is  even  more  powerful  than  the 
firefighters'  union. 

However,  a  recent  survey  conducted  by  David  Binder  Research  of  the  opinions  of  San  Franciscans  regarding 
the  relative  importance  of  local  public  policy  issues  may  indicate  an  opportunity  for  decision  makers  to 
reconsider  the  generous  compensation  of  the  SFPD.  This  survey,  conducted  in  January  2004,  asked  600 
likely  San  Francisco  voters  the  open-ended  question:  What  is  the  most  important  public  policy  issue  facing 
San  Francisco  today?  Sixty-one  percent  said  "homelessness".  Only  4%  said  "crime  and  public  safety". 
Public  schools,  the  economy,  housing,  the  City  budget,  and  health  care  were  all  considered  more  important 
issues  to  the  respondents.23 

Now  we  will  describe  a  few  specific  examples  of  compensation  policies  in  the  SFPD  that  are  more  generous 
than  those  of  other  City  employees  and  other  police  departments  in  California. 

Overtime  Compensation  of  Top  Managerial  Staff 

Two  collective  bargaining  agents  represent  the  top  managerial  staff  of  the  SFPD.  The  Chief,  Assistant  Chief 
(presently  vacant),  and  Criminologist  are  represented  by  Municipal  Executives'  Association  (MEA)  for 
Police  Department  Management.  The  3  members  of  this  bargaining  unit  are  not  eligible  for  OT  pay  or  CT 
accrual  in  lieu  of  OT  pay.  They  are  eligible  to  receive  up  to  100  hours  of  paid  administrative  leave  per  fiscal 
year  for  time  worked  in  excess  of  normally  scheduled  hours.  The  Appointing  Officer  must  approve  the  use 
of  such  leave  in  advance.  Up  to  100  hours  may  be  carried  forward  into  a  subsequent  fiscal  year,  but  the  total 
amount  of  accrued  administrative  leave  may  not  exceed  120  hours. 

These  policies  are  comparable  to  other  executives  represented  by  the  MEA.  Four  job  titles  5  are  covered  by 
the  MEA  agreement  for  the  Fire  Department  and  296  job  titles  are  presently  covered  by  the  MEA  agreement 
for  all  other  City  departments.  In  addition  to  strict  limitations  on  accrual  of  leave  time  to  compensate  for 
work  in  excess  of  normally  scheduled  hours,  these  agreements  do  not  permit  "cashing  out"  administrative 
leave  balances  at  the  time  of  separation. 

The  Police  Officer's  Association  (POA)  represents  all  other  sworn  officers  of  the  SFPD  not  covered  by  the 
Chiefs  MEA  agreement.  The  collective  bargaining  agreement  with  the  POA  provides  eligibility  for 
overtime  pay  and  compensatory  time  in  lieu  of  overtime  pay  for  all  members  of  the  bargaining  unit  from  the 
deputy  chiefs  down  to  the  entry-level  police  officer. 

The  Fair  Labor  Standards  Act  (FLSA)  establishes  the  minimum  acceptable  standards  for  wages  and  working 
conditions  in  the  United  States.  The  standards  may  be  exceeded  by  state  and  local  laws,  but  may  not  be 
waived  or  reduced.  The  FLSA  establishes  that  executive  positions  that  are  primarily  supervisory  and  that  are 
highly  paid  are  exempt  from  overtime  payments.  The  top  managerial  staff  of  the  SFPD— ranks  of  deputy 
chief,  commander,  captain—meet  the  FLSA  tests  of  executive  exempt  status.  Consistent  with  this  federal 


22  Ibjd. 

23  http://www.colemanadvocates.org/includes/downloads/licypriorities.pdf 

24  MEA,  Police,  MOU 

25  Chief,  Deputy  Chief,  Assistant  Deputy  Chief  II,  Emergency  Medical  Services  Chief 


exemption,  these  job  titles  are  not  eligible  for  overtime  pay  in  most  comparable  jurisdictions  in  California. 
We  will  provide  detail  about  these  jurisdictions  later  in  this  section. 

The  Civil  Grand  Jury  received  a  complaint  from  a  citizen  regarding  the  overtime  pay  of  deputy  chiefs, 
commanders,  and  captains  in  the  SFPD.  We  will  call  these  ranks  the  "top  managerial  staff  in  this  report. 
This  complaint  alleged  that  these  job  titles  are  receiving  overtime  pay  in  violation  of  the  current  MOU  with 
the  POA.  The  current  MOU  contains  the  following  provision  regarding  these  job  titles: 

"Section  2.  159.  The  parties  further  acknowledge  that  deputy  chiefs,  commanders,  and  captains  are 
exempt  from  the  application  of  the  FLSA  as  permitted  by  29  USC  Section  213."26 

This  paragraph  appears  in  the  section  of  the  MOU  regarding  overtime  and  compensatory  time-off. 
Superficially,  it  suggests  that  these  job  titles  are  exempt  from  overtime  pay  as  allowed  by  the  Federal  Fair 
Labor  Standards  Act  (FLSA).  However,  the  Civil  Grand  Jury  has  learned  that  such  an  exemption  from 
overtime  pay  was  not  the  intention  of  this  paragraph.  We  were  told  by  those  involved  in  the  negotiation  of 
the  agreement  that  the  intent  of  the  paragraph  was  to  exempt  these  job  titles  from  the  methods  of  calculating 
overtime  payments  defined  by  the  FLSA.  Such  methods  are  more  costly  than  the  methods  defined  by  the 
POA  MOU.  The  MOU  therefore  refers  to  the  fact  that  these  job  titles  are  not  eligible  for  overtime  pay 
according  to  the  FLSA  in  order  to  establish  the  legality  of  using  less  costly  methods  of  calculating  overtime 
payments  for  these  job  titles. 

Indeed,  these  job  titles  continue  to  be  paid  for  OT,  receiving  $504,703  of  overtime  pay  in  FY  03-04.  There 
were  37.6127  officers  in  these  ranks  during  FY  03-04.  Therefore,  the  average  OT  payment  was  $13,419  per 
top  managerial  staff  member  in  that  fiscal  year.28  These  OT  payments  are  made  in  addition  to  high  base 
salaries  ranging  from  $131,040  to  $190,580  as  explained  later  in  this  report. 

We  look  to  other  jurisdictions  within  California  for  comparison  with  these  compensation  practices  of  top 
managerial  staff.  The  POA  MOU  establishes  six  comparable  jurisdictions  for  the  purposes  of  salary  setting. 
These  jurisdictions  were  negotiated  with  the  POA.  In  other  words,  the  POA  participated  in  the  identification 
of  these  jurisdictions  as  being  comparable  to  the  SFPD  and  they  were  used  to  increase  the  salaries  of  the 
SFPD  at  a  time  when  few  City  employees  received  any  salary  increase.  Since  these  jurisdictions  are 
considered  sufficiently  similar  to  increase  salaries,  we  assume  they  are  also  useful  for  making  other 
comparisons. 

The  six  jurisdictions  are  Oakland,  San  Jose,  Los  Angeles,  Santa  Rosa,  Fremont,  and  Richmond.29  We 
reviewed  the  collective  bargaining  agreements  of  the  police  departments  in  these  jurisdictions.  Only 
Oakland  and  San  Jose  pay  overtime  to  captains  and  none  of  these  jurisdictions  pay  overtime  to  ranks  above 
captain. 

The  Budget  Analyst  surveyed  an  additional  five  jurisdictions  (Sacramento,  Alameda,  Long  Beach,  Fresno, 
and  San  Diego).  None  of  these  jurisdictions  paid  overtime  to  ranks  of  captain  or  above.  Nine  years  ago,  the 
Budget  Analyst  recommended  that  these  job  titles  not  receive  overtime  pay: 


26  POA  MOU  effective  7/1/03,  page  27 


27  78,839  hours  /  2096  hours  =  37.61  FTEs.  Source:  Controller's  report  of  OT  to  top  managerial  staff,  FY  03-04 

28  Source:  Controller's  Office 

29  POA  MOU  effective  7/1/03,  page  24 


"3.5.3  Meet  and  confer  with  the  Police  Officers  Association  to  exclude  sworn  members  of  the 
Police  Department  with  the  rank  of  captain,  commander,  deputy  chief,  assistant  chief  or  chief  of 
police  from  the  payment  of  overtime."30 

The  Budget  Analyst  observed  that,  ". .  .eliminating  overtime  for  these  high  ranks  would  set  an  example  for 
lower  ranks  and  would  increase  scrutiny  of  overtime  use  by  officers  of  lower  rank."31  High-ranking  officers 
earning  large  overtime  payments  are  not  in  a  position  to  pressure  those  whom  they  supervise  to  limit  their 
overtime  activities.  To  the  extent  that  they  exert  such  pressures,  they  are  likely  to  produce  a  negative 
reaction  from  those  whom  they  supervise. 

Likewise,  the  Controller  made  the  following  observation  in  this  memo  to  the  Board  of  Supervisors  of  1/16/03 
(see  Appendix  C): 

"City  managers,  including  those  in  the  Police  Department,  need  to  understand  that  part  of  the  reason 
managers  are  paid  more  than  other  staff  is  the  reasonable  expectation  that  they  will  work  more  than 
40  hours  per  week  with  only  limited  additional  compensation."3 

Clearly,  we  are  not  the  first  to  report  on  this  issue.  We  are  merely  repeating  the  recommendations  of  highly 
qualified  City  officials  (with  greater  analytical  resources  than  are  available  to  the  Civil  Grand  Jury)  who  are 
responsible  for  the  fiscal  health  of  our  City. 

Compensatory  Time  of  Top  Managerial  Staff 

In  addition  to  OT  payments,  officers  in  the  ranks  of  deputy  chief,  commander,  and  captain  had  29,202  hours 
of  accrued  CT  at  the  end  of  FY  03-04.  This  represents  an  average  of  834  hours  per  officer  in  these  ranks  on 
6/30/04.33  The  value  of  these  hours  at  the  average  hourly  wage  of  officers  in  these  ranks  was  $1,842,574 
before  the  salary  increase  of  7/ 1/04. 34 

The  current  POA  MOU  does  not  set  any  limit  on  CT  accrual  of  officers  in  these  ranks  until  6/30/05: 

"Deputy  chiefs,  commanders  and  captains  with  existing  compensatory  time  off  balances  in  excess 
of  480  hours  as  of  June  30,  2003  may  continue  to  carry  such  balances  provided  that  such  balances 
not  exceed  1500  hours  as  of  June  30,  2005  and  1300  hours  as  of  June  30,  2007.  For  those 
occupying  those  ranks,  compensatory  time-off  balances  in  excess  of  these  amounts  on  the  dates  set 
forth  shall  be  forfeited."35 

However,  officers  promoted  to  these  ranks  on  or  after  7/1/03,  are  limited  by  the  MOU  to  480  hours  of  CT 
accrual: 


30  Budget  Analyst,  management  audit,  Phase  I,  December  1996,  section  3.5 

31  Budget  Analyst,  management  audit,  Phase  I,  December  1996,  section  3.5 

32  Memo  from  Ed  Harrington  to  the  Clerk  of  the  Board  of  Supervisors  RE  Compensatory  Time,  January  16,  2003 

33  29,202/  35  =  834;  Source:  Controller's  Office 

34  $4,974,014  /  37.61  FTEs  =  $132,252  /  2096  hours  =  $63.10  x  29,202  hours  =  $1,842,574 

35  POA  MOU  effective  7/1/03,  page  27 
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"Deputy  chiefs,  commanders  and  captains  newly  hired  or  promoted  into  such  ranks  on  or  after  July 
1,  2003,  may  not  accrue  more  than  480  hours  of  compensatory  time-off."36 

The  SFPD  reports  that  six  officers  have  been  promoted  to  the  rank  of  captain  since  7/1/03.  All  six  officers 
had  CT  balances  greater  than  480  hours  on  12/17/04. 


SF  Police  Department 

Comp  Time  Balances  of  Officers 

Promoted  to  Top  Managerial  Positions  since  7/1/03 


Date  of 

Promotion  to 

Captain 

CT  Balance 
@  12/17/04 

CT  Balance 
@  7/2/04 

Change  in 
CT  Balance 

8/18/2003 

1533.75 

1565.75 

-32.0 

11/17/2003 

1584.25 

1595.75 

-11.5 

6/14/2004 

706.25 

706.25 

0 

6/14/2004 

1191.50 

1191.50 

0 

11/4/2004 

1510.00 

1510.00 

0 

11/3/2004 

1167.00 

1167.00 

0 

Average 

1282.13 

Sources: 

Promotion  dates  from  SFPD 

CT  Balances  from  Controller's  Office 

The  average  number  of  hours  of  accrued  CT  for  these  officers  is  1,282,  which  is  greater  than  the  480-hour 
cap  according  to  the  POA  MOU.  However,  none  of  these  officers  have  accrued  more  CT  since  7/2/04. 
Apparently  the  SFPD  is  interpreting  this  provision  of  the  POA  MOU  as  limiting  additional  accruals,  but  not 
limiting  the  actual  balance  of  CT.  The  CT  balance  of  these  officers  is  now  more  valuable  than  it  was  before 
their  promotions  because  it  will  be  paid  at  the  pay  rate  of  their  promotion  if  cashed  out. 

We  compared  this  policy  with  the  MOU  for  police  officers  at  the  rank  of  captain  and  above  in  the  City  of 
Los  Angeles.  These  ranks  are  not  eligible  for  OT  payment  or  the  accumulation  of  CT  in  lieu  of  OT 
payments  in  Los  Angeles.  The  MOU  for  these  officers  provides  that: 

"Any  employee,  who,  upon  promotion  to  captain,  has  an  accumulated  overtime  balance  shall  be 
compensated,  in  cash,  for  such  overtime.  Such  compensation  shall  be  at  the  rate  of  compensation 
prior  to  promotion."37 

This  policy  helps  to  prevent  the  inflationary  effect  of  carrying  forward  CT  balances  earned  at  a  lower  pay 
rate  that  can  be  cashed  out  at  a  higher  pay  rate  at  a  later  date. 


36  POA  MOU  effective  7/1/03,  page  28 

37  Los  Angeles  Police  Command  Officers  Assoc,  MOU,  page  10 
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These  same  liberal  CT  policies  enjoyed  by  the  top  managerial  staff  of  the  SFPD,  do  not  apply  to  the  rank  and 
file.  The  Fair  Labor  Standards  Act  (FLSA)  sets  a  limit  of  480  hours  of  accrued  CT  for  public  safety  officers. 
In  recognition  of  the  need  for  public  safety  officers  to  respond  to  emergency  situations,  this  limit  is  twice  the 
FLSA  240-hour  limit  of  CT  accrual  for  all  other  public  employees. 

The  current  POA  MOU  establishes  a  limit  on  CT  accrual  for  officers  in  ranks  below  those  of  deputy  chief, 
commander  and  captain.  There  were  no  limits  on  CT  accrual  in  prior  MOU's. 

"Employees  with  more  than  480  hours  of  compensatory  time-off  as  of  July  1,  2003  may  not  accrue 
additional  compensatory  time-off  until  and  unless  their  compensatory  time-off  balances  fall  below 
480  hours."38 

The  rank  and  file  of  the  SFPD  is  being  held  to  a  limit  on  the  accrual  of  CT  by  the  MOU,  while  the  top 
managerial  staff  is  not.39  Such  a  discrepancy  is  unlikely  to  contribute  to  the  morale  of  the  rank  and  file. 

One  possible  justification  for  these  compensation  practices,  despite  FLSA  exemptions  and  the  policies  of 
other  jurisdictions,  might  be  that  demands  are  made  on  these  ranks  of  the  SFPD  that  are  unique.  Once  again, 
we  turn  to  the  Budget  Analyst's  report  for  confirmation  that  there  is  no  evidence  that  the  top  managerial  staff 
of  the  SFPD  have  greater  responsibilities  than  their  counterparts  in  other  jurisdictions. 

Phase  II  of  the  Budget  Analyst's  management  audit  contains  an  analysis  of  management  staffing  and 
supervision  of  the  SFPD.  (see  Appendix  E)  The  Budget  Analyst  surveyed  the  1 0  largest  cities  in  California 
regarding  their  police  staffing  and  supervision.  Seven  jurisdictions  responded.  Based  on  these  responses, 
the  Budget  Analyst  concluded,  ". .  .it  appears  that  the  San  Francisco  Police  Department  has  sufficient 
supervisory  positions  to  manage  line  staff...  when  comparing  San  Francisco  to  other  jurisdictions."40  When 
the  Budget  Analyst  breaks  down  the  analysis  to  the  level  of  district  police  stations,  the  comparisons  hold: 
"...although  the  district  stations  in  San  Francisco  have  relatively  high  supervisor  to  staff  ratios,  they  still  fall 
within  the  range  of  supervisor  to  staff  ratios  in  other  comparable  jurisdictions"41 .  (see  Table  A 1-5  in 
Appendix  E) 

We  acknowledge  that  this  analysis  was  done  over  6  years  ago,  during  a  period  of  an  expanding  economy  and 
plentiful  public  budgets.  However,  we  believe  that  staffing  levels  in  the  SFPD  have  been  fairly  constant 
since  being  mandated  by  the  voters  in  1994. 42  Since  other  jurisdictions  in  California  have  experienced  the 
same  negative  economic  conditions  as  San  Francisco,  we  believe  that  it  is  reasonable  to  assume  that  their 
staffing  levels  are  static  as  well. 

Compensation  of  Top  Managerial  Staff 

We  suggest  that  these  compensation  practices  be  considered  in  the  context  of  the  base  salaries  of  other  public 
safety  officers  in  San  Francisco.  The  following  are  the  base  salaries  of  the  top  managerial  staff  of  the  SFPD 
and  the  comparable  salaries  of  two  other  public  safety  departments  in  San  Francisco. 


38  POA  MOU  effective  7/1/02,  page  27 


39  However,  SFPD  informs  us  that  the  Department  is  not  permitting  any  officers,  regardless  of  rank,  to  accrue  more  CT  if  they 
have  a  CT  balance  of  480  hours. 

40  Appendix  E,  Budget  Analyst's  management  audit,  Phase  II,  May  1998,  page  8 

41  Ibid.,  page  9 

42  City  Charter,  Section  4.127 
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Annual  Base  Salaries  FY  04-05* 

Police 

Fire 

Sheriff 

Job  Code 

Job  Title 

Salary 

Job  Code 

Job  Title 

Salary 

Job  Code 

Job  Title 

Salary 

Q-82 

Captain  111+ 

131,040 

H-30 

Captain 

98,098 

8312 

Sheriffs  Captain" 

106,860 

488 

Commander 

146,120 

489 

Commander  II 

151,944 

490 

Commander  III 

154,882 

H-50 

Asst  Chief 

136,110 

8314 

Chief  Deputy  Sheriff** 

117,806 

402 

Deputy  Chief  111+ 

190,580 

H-51 

Asst  Deputy  Chief  II" 

145,8341     8315 

Asst  Sheriff** 

113,152 

'Highest  rate,  Compensation  Manual  FY  2004-05 

"Not  eligible  for  overtime  payments 

+Although  lower  grades  theoretically  exist,  none  are  currently  occupied  according  to  the  Annual  Salary  Ordinance,  FY  04-05 

In  every  case,  the  salaries  of  police  are  higher  than  their  counterparts  in  other  public  safety  departments. 
Furthermore,  the  majority  of  comparable  job  titles  in  other  departments  are  exempt  from  overtime  payments, 
whereas  all  top  managerial  staff  in  the  SFPD  are  eligible  for  overtime  payments. 

In  addition  to  their  base  salaries,  top  managerial  staff  as  well  as  all  SFPD  sworn  officers  represented  by  the 
POA  are  eligible  for  many  different  premium  payments.  For  example: 

•  "Effective  July  1,  2004,  employees  shall  receive  a  one  percent  adjustment  to  their  regular  rate  of  pay 
in  recognition  of  mandated,  specialized  training  dealing  with  emergencies  involving  terrorism  and 
bio-terrorism."43  (The  Controller  anticipated  that  this  expense  would  be  funded  by  the  City  when  the 
MOU  was  approved:  "If  Federal  Homeland  Security  grants  can  cover  the  cost,  the  premium  will  be 
excluded  from  the  City's  total  compensation  figure  in  FY  2004-05  only.  Given  our  current 
understanding  of  these  grants  it  is  unlikely  that  Federal  funding  will  be  secured  and  we  have  therefore 
included  the  premium  in  the  total  compensation  calculations.") 

•  "Employees  who  have  completed  twenty- five  years  or  more  of  service  as  a  sworn  member  of  the 
Department... shall  receive  2%  retention  pay."45  "Effective  July  1,  2004,  the  qualifying  years  of 
service  under  this  provision  shall  be  lowered  to  twenty-three  years  or  more  of  service. .  ,"46  The 
Controller  estimated  that  the  cost  of  this  Retention  Pay  provision  would  range  from  $665,000  to 
$670,000  in  FY  04-05.47 

•  Effective  7/1/04,  members  of  the  POA  received  a  new  uniform  allowance  of  $750  per  year,  as 
provided  by  the  current  POA  MOU. 

The  Fire  and  Sheriffs  Departments  also  receive  premium  payments.  These  premium  payments  may  even  be 
equivalent  to  those  in  the  SFPD.  We  do  not  have  the  analytical  resources  to  conduct  such  a  complete 


43  POA  MOU,  effective  7/1/03,  page  32 

44  Memo  from  Ed  Harrington  to  Clerk  of  the  Board  of  Supervisors  RE  POA  MOU,  9/10/03 

45  Ibid.,  page  30 

46  Ibid.,  page  31 

47  Memo  from  Ed  Harrington  to  Clerk  of  the  Board  of  Supervisors  RE  POA  MOU,  9/10/03 
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comparison.  We  mention  these  forms  of  premium  pay  so  the  reader  understands  that  base  pay  is  not  the  sole 
measure  of  compensation  of  public  safety  officers. 

In  addition  to  these  and  other  forms  of  premium  pay,  the  top  managerial  staff  in  the  SFPD  are  assigned  a 
vehicle  "for  transportation  to  and  from  an  employee's  place  of  residence"     in  accordance  with 
Administrative  Code  4. 1 1(b)(4).  The  SFPD  provides  maintenance  and  fuel  for  these  vehicles.49  The  SFPD 
has  provided  a  list  of  83  members  of  the  SFPD  (exclusive  of  Airport  staff)  who  are  assigned  vehicles  "for 
transportation  to  and  from  [their]  residence."  (see  Appendix  F) 

Although  Administrative  Code  4.1 1(b)(4)  specifically  provides  for  such  use  by  a  few  City  departments, 
including  SFPD,  it  sets  limits  on  the  number  of  vehicles  assigned  for  this  purpose:  ". .  .and  provided  further 
that  the  number  of  vehicles  so  exempted  shall  not  exceed:  ...San  Francisco  Police  Department:  33. "50  In 
other  words,  the  number  of  City  owned  vehicles  assigned  to  individual  members  of  the  Department  currently 
exceeds  the  number  provided  by  the  Administrative  Code  by  50  vehicles. 

The  value  of  this  benefit  increases  as  the  cost  of  fuel  increases.  However,  the  cost  of  this  benefit  cannot  be 
measured  solely  by  the  cost  of  maintenance  and  fuel.  The  opportunity  cost  of  tying  up  a  limited  supply  of 
vehicles  by  assigning  them  to  an  officer  who  has  sole  use  of  the  vehicle  should  also  be  taken  into 
consideration.  The  SFPD  has  a  limited  number  of  vehicles.  Those  assigned  to  specific  officers  are  not 
available  for  other  uses. 

The  series  of  investigative  articles  published  by  the  Chronicle  in  2002  supplies  us  with  a  specific  example  of 
such  potential  opportunity  cost:  "San  Francisco  inspectors  must  vie  to  use  a  limited  number  of  cars  from  a 
centralized  motor  pool.  At  times,  some  inspectors  said,  cars  have  been  unavailable."52    The  Chronicle 
quotes  inspectors  in  the  SFPD  as  saying  that  a  shortage  of  vehicles  is  a  factor  in  their  inability  to  investigate 
and  solve  crimes.  We  don't  know  if  this  continues  to  be  a  problem  in  the  SFPD.  We  use  it  only  as  an 
example  of  how  vehicles  are  at  a  premium  in  the  SFPD. 

Concluding  this  section  of  our  report,  we  point  out  that  the  top  managerial  staff  are  well  compensated  in 
comparison  with  other  public  safety  officers  in  San  Francisco  and  that  they  receive  other  benefits,  such  as  a 
vehicle  for  their  personal  use  for  which  all  operating  expenses  are  paid.  These  factors  should  be  taken  into 
consideration  when  negotiating  the  continuation  of  overtime  payments  and  the  maintenance  of  compensatory 
time  balances  that  are  2.7  times  greater53  than  other  officers  and  the  FLSA  standards. 

Compensatory  Time  Balances  of  Rank  and  File  Officers 

We  also  received  a  complaint  from  a  citizen  alleging  that  police  officers  are  being  permitted  to  accrue  CT 
over  the  480-hour  limit  of  CT  accrual  in  the  current  POA  MOU.  Recall  that  the  current  POA  MOU  limits 
CT  accrual  to  480  hours  (except  for  the  ranks  of  deputy  chief,  commander,  and  captain):  "Employees  with 


48  SF  Administrative  Code  4.1 1(b)(4) 

49  Source:  Letter  from  SFPD  to  Civil  Grand  Jury,  1/25/05 

50  SF  Administrative  Code  4.1 1(b)(4) 

51  SFPD  is  aware  of  the  limitations  in  the  Administrative  Code  on  the  number  of  vehicles  assigned  for  transportation  to  and  from 
the  residence  of  the  officers.  However,  they  believe  that  this  practice  is  justified  by  "the  public  safety  and  emergency  response 
nature  of  the  SFPD." 

52  "Where  solving  crimes  takes  priority",  SF  Chronicle,  May  21,  2002 

53  1300  hours/  480  hours  =  2.7 
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more  than  480  hours  of  compensatory  time-off  as  of  July  1,  2003  may  not  accrue  additional  compensatory 
time-off  until  and  unless  their  compensatory  time-off  balances  fall  below  480  hours."54 

We  found  the  citizen's  allegation  to  be  substantially  incorrect. 

SFPD 
CT  Balances  =/>  480  hours* 


7/2/2004 

12/17/2004 

Difference 

Number  of  Sworn  Officers  below  the  Rank  of  Captain 

240 

238 

2 

Number  of  Hours  of  Accrued  CT 

180,248 

176,181 

4,067 

'Source:  Controller's  Office 


Although  the  number  of  rank  and  file  officers  with  CT  balances  of  480  hours  or  more  has  decreased  very 
little  in  the  past  six  months,  their  balances  have  decreased  during  this  period  by  4,067  hours.  Two  hundred 
thirty-eight  sworn  officers  below  the  rank  of  captain  have  CT  balances  of  480  hours  or  more  as  of  12/17/04. 
This  is  approximately  10%  of  the  budgeted  positions  in  those  ranks  in  the  current  fiscal  year.55  By 
comparing  detailed  reports  for  these  two  points  in  time,  we  found  17  rank  and  file  officers  with  480  hours  or 
more  of  CT  time  on  7/2/04  that  increased  their  CT  balances  during  this  period,  in  violation  of  the  MOU. 

However,  we  remind  the  reader  that  the  City's  liability  for  accrued  CT  in  the  SFPD  is  enormous  and  remains 
a  concern.  As  we  reported  earlier,  the  total  of  all  CT  balances  of  police  officers  was  514,452  hours  as  of 
12/17/04.  We  must  also  repeat  that  the  value  of  these  hours — and  therefore  the  costs  to  the  City—increases 
when  officers  receive  a  pay  increase,  which  is  likely  given  the  provisions  of  the  MOU  regarding  salary 
increases  in  the  next  two  fiscal  years. 

Therefore,  we  compared  the  ability  of  police  officers  to  retain  their  CT  balances  indefinitely  with  other 
jurisdictions.  San  Jose,  for  example,  has  negotiated  elaborate  procedures  for  limiting  CT  balances  of  police 
officers  to  240  hours,  (see  Appendix  G)  These  procedures  conclude  with  the  Department's  ability  to  "buy 
down"  outstanding  balances  of  CT  at  current  pay  rates.  Such  options  should  be  explored  for  the  SFPD  in 
order  to  limit  the  City's  liability  for  CT  balances. 

The  SFPD  should  also  understand  that  the  law  permits  the  Department  to  require  officers  to  use  their  CT 
balances.  The  United  States  Supreme  Court  ruled  in  Christensen  v.  Harris  County  that  the  county  could 
order  the  deputies  to  use  their  comp  time.56  We  acknowledge  that  CT  use  frequently  requires  OT  coverage 
by  substitute  officers.  However,  these  costs  should  be  balanced  with  the  long-term  and  inflationary  costs 
associated  with  unlimited  CT  accrual.  We  also  acknowledge  that  Section  4.8.A.  of  the  MOU  requires  the 
City  to  give  written  notice  of  changes  of  "matters  within  the  scope  of  representation"  and  obligates  the  City 
to  meet  and  confer  with  bargaining  agents  regarding  such  changes. 


54  POA  MOU  effective  7/1/02,  page  27 

5  Annual  Salary  Ordinance,  FY  04-05;  budgeted  positions  of  sworn  officers  below  captain  =  2,463 
56  Christensen  v.  Harris  County  529  U.S.  576  (2000) 
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General  Compensation  Issues 

In  the  course  of  investigating  the  specific  complaints  of  citizens,  we  learned  about  a  few  unrelated 
compensation  issues  in  the  SFPD.  As  noted  earlier,  the  Budget  Analyst's  management  audit  of  the  SFPD 
made  76  recommendations  and  estimated  cost  savings  of  $15.3  million  if  recommendations  were  fully 
implemented.  We  have  referred  to  some  of  their  recommendations  in  our  report.  There  are  also  a  few  that 
have  been  implemented: 

•  The  minimum  of  overtime  hours  that  an  officer  must  be  paid — regardless  of  the  number  of  hours 
worked—when  called  in  for  an  unscheduled  shift  has  been  reduced  from  10  to  4  hours  in  the  current 
POA  MOU. 

•  Senior  officers  and  sergeants  receive  a  2%  additional  premium  to  work  night  duty  assignments.  This 
premium  motivates  senior  officers  to  work  the  more  difficult  night  shifts  that  they  would  otherwise 
avoid  because  the  MOU  provides  for  shift  selection  on  the  basis  of  seniority.  This  premium  was 
added  to  the  current  MOU  in  response  to  the  recommendation  of  the  Budget  Analyst. 

•  San  Franciscans  recently  voted  to  replace  some  clerical/administrative  positions  with  civilian 
employees  who  receive  less  compensation  than  the  sworn  officers  they  will  replace  without  reducing 
the  number  of  officers  available  for  public  safety  assignments.57 

However,  many  other  important  recommendations  have  yet  to  be  acted  upon.  They  are  too  numerous  to 
mention  here.  We  will  describe  a  single  recommendation  from  the  Budget  Analyst's  management  audit  that 
has  not  been  implemented  as  an  example  of  the  remaining  opportunities  for  cost  reduction. 

Police  officers  in  district  stations  work  four-day,  ten-hour  shifts  each  week  (known  as  4/10  schedule).  If  the 
SFPD  were  to  return  to  five-day,  eight-hour  shifts  (known  as  5/8  schedule)  productivity  could  be  increased 
or  staffing  reduced  without  decreasing  productivity.  Here  is  a  brief  sampling  of  the  ways  in  which  the  4/10 
schedule  reduces  productivity  and  increases  costs  according  the  Budget  Analyst's  analysis: 

•  4/10  schedule  results  in  higher  than  necessary  overtime  expenditures  for  special  events  and  court 
appearances  because  it  is  more  likely  that  officers  will  be  called  in  for  such  duty  on  their  regularly 
scheduled  days  off. 

•  4/10  schedule  results  in  less  police  coverage  than  provided  by  a  5/8  schedule.  If  an  officer  on  a  4/10 
schedule  takes  a  day  off,  his/her  total  hours  worked  during  that  week  is  reduced  by  10  hours, 
compared  to  8  hours  under  the  5/8  schedule. 

The  Budget  Analyst  estimated  that  implementation  of  a  5/8  schedule  at  district  stations  would  provide  the 
equivalent  of  40  additional  officers  at  no  additional  cost.58  We  have  verified  that  these  4/10  schedules 
continue  to  the  present  time.  Since  the  consequences  of  these  schedules  on  staffing  are  inherent  to  the 
schedule,  we  believe  that  the  analysis  is  still  relevant. 

We  also  suggest  that  the  data  elements  used  in  salary  surveys  for  the  purposes  of  determining  salary 
increases  be  expanded  to  include  all  forms  of  compensation  for  which  all  members  of  the  bargaining  unit  are 
eligible.  We  understand  that  a  change  in  the  definition  of  the  salary  surveys  would  not  be  possible  until  the 


57  Section  4. 127,  City  Charter 

58  Section  2,  Budget  Analyst's  Management  Audit,  Phase  I,  December  1996 
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MOU  is  renegotiated.  At  the  present  time,  the  MOU  specifies  that,  "The  salary  survey  shall  measure  total 
compensation  based  on  the  following  data  points: 

•  Maximum  monthly  salary  for  the  rank  of  police  officers  (Q2); 

•  Longevity  pay; 

•  Uniform  pay/allowance; 

•  Education  incentives  (e.g.,  POST); 

•  Employer  payment  of  mandatory  employee  retirement  contributions  and  retirement  supplements; 

•  Maximum  monthly  total  employer  contribution  for  the  following  insurance  benefits:  health,  dental, 
vision,  LTD  and  life  insurance.'-'59 

Floating  holidays  are  an  example  of  a  benefit  awarded  to  all  officers  that  is  not  included  in  the  salary  survey. 
The  POA  MOU  of  7/1/03,  awarded  5  additional  floating  holidays  for  officers  working  five-days  per  week,  8 
hours  per  day  and  4  additional  floating  holidays  for  officers  working  four-days  per  week,  1 0  hours  per  day. 
The  Controller  reported  to  the  Board  of  Supervisors  that,  ". .  .costs  are  likely  to  increase  due  to  the  floating 
holiday  provisions."60 

The  Department  of  Human  Resources  reported  in  an  SFStat  meeting  (Mayor's  management  meeting  with 
selected  department  heads)  on  November  5,  2004,  that  the  City  of  San  Francisco  is  presently  awarding  all 
City  employees  an  average  of  10  floating  holidays  (in  addition  to  1 1  legal  holidays)  per  year.  They  also 
reported  that  the  average  number  of  floating  holidays  awarded  by  other  Bay  Area  municipalities  is  only  1 .4 
days  per  year.  Many  of  the  floating  holidays  in  San  Francisco  were  awarded  during  the  past  two  years  as  a 
trade  off  for  employees'  7.5%  contribution  to  retirement  plans.  In  the  case  of  the  POA,  members  of  that 
bargaining  unit  received  both  additional  floating  holidays  and  provision  for  salary  increases.  There  is  no 
provision  in  the  POA  MOU  for  the  number  of  floating  holidays  to  decrease  as  salaries  are  increased. 

This  discrepancy  between  our  local  policies  and  those  of  other  cities  may  help  to  explain  the  difference 
between  our  average  costs  of  police  enforcement  and  those  of  comparable  jurisdictions  reported  earlier. 
According  to  the  2000  Federal  Bureau  of  Justice  Statistics  our  average  cost  of  police  enforcement  per 
resident  is  $329.21,  compared  to  $232.50  for  the  6  comparable  jurisdictions  used  by  the  MOU  for  salary 
setting.  This  suggests  that  present  methods  of  comparing  salaries  for  the  purposes  of  salary  setting,  does  not 
capture  full  costs. 

We  urge  the  SFPD  and  our  elected  representatives  to  consider  these  opportunities  for  reducing  costs  in  the 
SFPD.  We  believe  that  some  cost  reductions  can  be  achieved  without  jeopardizing  the  public's  safety.  The 
current  economic  climate  represents  both  an  opportunity  and  an  obligation  to  consider  all  alternatives  to 
reducing  services  to  the  public.  Service  in  the  SFPD  remains  an  attractive  employment  opportunity  that  is 
highly  competitive  with  alternate  forms  of  employment  for  individuals  with  the  qualifications  needed  to 
apply. 


1  POA  MOU  effective  July  1,  2003,  page  24 

1  Memo  from  Ed  Harrington  to  the  Board  of  Supervisors,  September  10,  2003 
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Findings  and  Recommendations 

Findings 

1 .  San  Francisco  spends  more  per  resident  on  police  protection  than  other  comparable  jurisdictions  in 
California.  Likewise  it  has  more  officers  per  resident  and  per  square  mile  of  geographic  area  than 
these  jurisdictions. 

2.  Top  managerial  staff  of  the  SFPD  are  paid  OT  and  accrue  CT  in  lieu  of  OT  payments,  although 
federal  labor  law  exempts  such  positions  from  OT  and  does  not  mandate  CT.  In  contrast,  most 
comparable  jurisdictions  do  not  pay  OT/CT  benefits  to  most  of  these  positions,  nor  do  other  public 
safety  departments  in  San  Francisco. 

3.  The  POA  MOU  sets  no  limit  on  the  CT  accrual  of  top  managerial  staff  until  6/30/05.  When  the 
current  MOU  expires,  top  managerial  staff  will  still  have  a  CT  limit  that  is  2.7  times  greater  than  rank 
and  file  officers. 

4.  Top  managerial  staff  of  the  SFPD  are  better  compensated  than  comparable  job  titles  in  other  City 
public  safety  departments. 

5.  All  officers  of  the  SFPD,  including  the  top  managerial  staff,  have  received  greater  salary  increases 
than  other  City  employees  in  a  time  of  budgetary  constraint. 

6.  Seventeen  officers  below  the  rank  of  captain  with  CT  balances  of  480  hours  or  more  on  7/2/04  were 
permitted  to  accrue  more  hours  of  CT  during  the  six-month  period  ending  12/17/04,  in  violation  of 
the  CT  cap  established  by  the  MOU. 

7.  The  SFPD  is  assigning  vehicles  to  high-ranking  officers  for  transportation  to  and  from  their  homes  in 
excess  of  the  number  of  vehicles  allowed  by  the  City's  Administrative  Code  in  apparent  violation  of 
the  City's  policies. 

8.  SFPD  CT  policies  and  practices  are  more  generous  than  other  City  departments  and  other  comparable 
jurisdictions.  Although  CT  banks  are  being  managed  by  the  SFPD,  they  remain  a  large  liability  for 
the  City. 

Recommendations 

1.  The  City  should  negotiate  with  the  POA  for  elimination  of  OT/CT  benefits  for  top  managerial  staff 
and  consider  less  costly  alternatives  such  as  limited  administrative  leave  as  provided  by  other 
jurisdictions  and  City  departments. 

2.  If  top  managerial  staff  continue  to  be  eligible  for  CT  accrual,  the  City  should  negotiate  limits  in  the 
MOU  on  their  accrual  comparable  to  rank  and  file  officers. 
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3.  The  City  should  negotiate  to  pay  CT  balances  prior  to  the  effective  date  of  promotions  to  limit  the 
inflationary  effect  of  carrying  CT  balances  for  long  periods  of  time. 

4.  The  SFPD  should  manage  the  CT  banks  with  the  objective  of  minimizing  the  long-term  liability  of 
large  CT  balances.  Such  management  must  include  enforcement  of  CT  caps.  The  law  allows  that 
such  management  may  include  requiring  officers  to  use  their  accrued  CT. 

5.  Given  that  rank  and  file  officers  will  have  had  four  years  to  reduce  their  CT  balances  to  480  hours  by 
the  end  of  the  current  MOU,  the  City  should  negotiate  for  the  next  MOU,  some  penalty  for 
continuing  to  maintain  a  CT  balance  greater  than  480  hours,  such  as  forfeiture  of  hours  above  480. 

6.  The  SFPD  must  manage  their  vehicle  fleet  in  accordance  with  Administrative  Code  4.1 1  as  well  as 
optimize  the  use  of  this  valuable  resource  for  police  protection. 

7.  The  City  should  negotiate  to  include  all  forms  of  premium  pay  available  to  all  officers  in 
comparisons  for  the  purposes  of  salary  setting. 

8.  The  Board  of  Supervisors  should  request  that  the  Budget  Analyst  update  the  management  audits  of 
1996  and  1998  regarding  SFPD  policies  and  practices  and  make  recommendations  for  opportunities 
for  cost  savings. 

Required  Responses  (Please  reply  to  those  Findings  and  Recommendations  that  are  within  your  jurisdiction.) 

SFPD  -  60  days 

Department  of  Human  Resources  -  60  days 

Board  of  Supervisors  -  90  days 

Mayor  -  60  days 
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Appendix  A 
Investigative  Scope  and  Process 

Documents: 

Chronicle  series  about  SFPD,  May  -  December  2002 

Citizen  Complaints 

City  Employee's  Wage  Increases,  FY  2004-05 

Citywide  Human  Resources,  Citywide  Leave  and  Overtime,  SFStat  report,  November  5,  2004 

Coleman  Advocates,  Public  Policy  Survey,  January  2004 

Compensatory  Time  Payments  to  retiring/separating  police  officers  since  1/1/04 

Compensatory  Time  Reports,  7/2/04,  10/8/04,  12/17/04,  Controller's  Office 

"Cutting  OT  pay  could  save  millions,  controller  explains",  Examiner.  12/17/04 

"Economy  helps  city  cut  deficit",  Examiner,  2/  9/2005 

Federal  Fair  Labor  Standards  Act 

Law  Enforcement  Management  and  Administrative  Statistics,  2000:  Data  for  Individual  State  and  Local 

Agencies  with  1,000  or  more  Officers,  Federal  Bureau  of  Justice  Statistics 

Management  Audit  of  the  San  Francisco  Police  Department,  Phase  I,  Budget  Analyst,  December  1996 

Management  Audit  of  the  San  Francisco  Police  Department,  Phase  II,  Budget  Analyst,  May  1998 

Memo  to  Finance  and  Audits  Committee  from  Budget  Analyst  RE  POA  MOU,  9/17/03 

Memorandum  of  Understanding  with  the  Police  Officers  Association,  7/1/03-6/30/07 

Memoranda  of  Understanding  with  other  bargaining  agents  representing  City  employees 

Memoranda  of  Understanding  from  6  jurisdictions  considered  comparable  by  the  San  Francisco  MOU 

On-Call  Time  and  On-Call  Pay  for  Police  Officers,  FY  2002-03,  FY  2003-04 

On-Call  Time  and  On-Call  Pay,  Police  Department  Policies 

Police  Department,  SFStat  report,  October  25,  2004 

Police  officers  promoted  to  ranks  of  deputy  chief,  commander,  and  captain  since  7/1/03 

Police  Overtime  Reports,  Controller's  Office 

Police  Overtime  Analysis,  SFPD 

Police  Wage-Setting  Survey,  March  2004 

Recruitment  Statistics,  SFPD  Examination  Division 

Voluntary  Overtime  Policies  of  Police  Department 

Vehicle  assignments  by  SFPD 

Interviews  -  Representatives  of: 

Budget  Analyst 

Controller's  Office 

Employee  Relations  Unit  of  Human  Resources 

Police  Department 
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Police  Departments  in  California* 

Comparable  Jurisdictions  per  MOU 

Officers  per  10,000  Residents 


Aaencv 

Sworn  Officers 

PoDulation 

Officers  per 

10,000 

residents 

Oakland 

710 

399.484 

17.77 

Los  Angeles 

9.341 

3.694.820 

25.28 

San  Jose 

1.408 

894.943 

15.73 

Santa  Rosa 

166 

147.595 

11.25 

Fremont 

201 

203.413 

9.88 

Richmond 

189 

99.216 

19.05 

Average 

16.49 

San  Francisco 

2.227 

776.733 

28,67 

'Source,  Federal  Bureau  of  Justice  Statistics,  2000 


Police  Departments  in  California* 

Comparable  Jurisdictions  per  MOU 

Expenditures  per  Resident 


Agency 

Annual 
Operating 

Expenditures 

Pooulation 

Expenditures 
per  resident 

Oakland 

127.724.062 

399.484 

319.72 

Los  Angeles 

891.679.649 

3.694.820 

241.33 

San  Jose 

182.962.392 

894.943 

204.44 

Santa  Rosa 

29.000.000 

147.595 

196.48 

Fremont 

33.182.454 

203.413 

163.13 

Richmond 

26.778.771 

99.216 

269.90 

Average 

232.50 

San  Francisco 

255  70fi  971 

776.733 

S329.21 

'Source,  Federal  Bureau  of  Justice  Statistics,  2000 


Police  Departments  in  California* 

Comparable  Jurisdictions  per  MOU 

Police  Officers  per  square  mile 


Agencv 

Geographic 

Area** 

fsauare  milesi 

Sworn 
Officers 

Officers  per 
square  mile 

Oakland 

56.10 

710 

12.66 

Los  Angeles 

469.30 

9.341 

19.90 

San  Jose 

171.30 

1.408 

8.22 

Santa  Rosa 

33.70 

166 

4.93 

Fremont 

77.00 

201 

2.61 

Richmond 

27.70 

189 

6.82 

Average 

9.19 

San  Francisco 

46.70 

2.227 

47.69 

'Source,  Federal  Bureau  of  Justice  Statistics,  2000 
"Source:  California,  Cities,  Towns  &  Counties,  Basic  Data 
Profiles  for  all  Municipalities  &  Counties,  2001 
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Appendix  C 
CITY  AND  COUNTY  OF  SAN  FRANCISCO  OFFICE  OF  THE  CONTROLLE 


TO:  Gloria  Young,  Clerk  of  the^oard  of  Supervisors 

FROM:         Ed  Harrington^^^^/ 
DATE:  January  16, 2003      / 


SUBJECT:    Compensatory  Time 

Board  Reference#  20021209-01 1 


As  requested,  my  office  has  reviewed  the  compensatory  time  (comp  time)  balances  of  City 
employees.  Comp  time  started  out  as  a  way  to  partially  compensate  employees  who  would 
otherwise  not  earn  any  overtime  pay  for  working  more  than  40  hours  a  week.  This  typically 
applied  to  managers  and  professional  staff  who  understood  that  their  positions  occasionally 
required  work  beyond  the  normal  40  hours  that  clerical  or  trade  union  staff  would  expect  to  work. 
It  was  also  generally  understood  that  if  you  did  not  use  the  comp  time,  you  would  lose  it  when  you 
left  City  employment.  Apparently  we  have  changed  that  general  understanding  and  comp  time  is 
now  used  to  reduce  the  overtime  budget  need  in  the  current  year,  thereby  creating  budget  problems 
in  future  years.  We  also  appear  to  be  increasingly  promising  to  pay  cash  for  comp  time  balances 
either  periodically  or  at  termination  of  employment  This  means  that  comp  time  is  an  increasing 
financial  liability  for  the  City.  The  value  of  current  comp  time  balances  is  $44.4  million. 

General  Findings 

•  Memoranda  of  Understanding  (MOUs)  with  labor  unions  are  not  consistent  in  their 
treatment  of  comp  time.  Many  have  caps  on  the  amount  of  comp  time  which  can  be 
accrued  by  some,  but  not  all,  of  the  City  staff  covered  in  the  each  particular  MOU. 

•  Most  departments  have  reasonable  amounts  of  comp  time.  The  notable  exception  is  the 
Police  Department. 

•  Outside  of  the  Police  Department,  there  are  1 2,2 1 6  employees  with  comp  time  and  only 
141  have  comp  time  over  240  hours,  the  normal  cap.  The  total  non-Police  accrued  comp 
time  is  worth  about  S21  million 

•  The  Police  department  has  2,534  staff  with  comp  time  balances  which  are  worth  over  $23 
million.  The  Police  Officers  Association  MOU  is  one  of  the  few  that  does  not  have  any 
limit  set  on  comp  time.  A  number  of  officers  have  comp  time  balances  which  exceed 
1,000  or  even  2,000  hours.  Many  of  these  officers  are  in  Police  Department  management. 

Recommendations 

•  All  MOUs  and  the  ordinance  governing  working  conditions  for  unrepresented  employees 
should  be  modified  to  add  a  cap. 

•  City  managers,  including  those  in  the  Police  Department,  need  to  understand  that  part  of 
the  reason  managers  are  paid  more  than  other  staff  is  the  reasonable  expectation  that  they 
will  work  more  than  40  hours  per  week  with  only  limited  additional  compensation. 

•  All  employees  with  more  than  the  allowable  amount  of  comp  time  should  have  a  limited 
period  of  time  in  which  they  can  reduce  their  balances  to  an  acceptable  level.  This  may  be 
difficult  to  accomplish  given  budget  and  workload  issues. 


FY04/05  Wage  Increases 


Appendix  D 


Employs* 
Group 
Cods 

i 

F  Y04/05  General  Wags 
Employe*  Organization                                                               Increases' 

Additional  Increases  (Internal,  market, 
parity  and  differential  ad|ustmsnts|" 

«o      -Automotive  Machinists,  Local  1414 

None 

5%  to  7381.  7313.  7325  on  7/1/1)4  «  1/1*05 

007      :Bncklayars,  Local  3 

2%  6/30/05  COB 

036 

Hod  Carriers.  Local  36 

2%  6/30/05  COB 

830 

Building  Inspectors  Association  •  Class  6331. 6333 

2%  6/30/06  COB 

829 

Building  Inspectors  Association  -  Class  6334                               2%  e/30/05  COB 

216 

Teamsters  Local  853  (BuSong  Mtl  *  Const  Teamstenv.  L  21S)                   2%  6/30/05  COB 

236 

Carpenters ,  Local  22 

2%  6/30/05  COB 

580 

Cement  Masons.  Local  580 

2%  6/30105  COB 

498 

Deputy  Srienfts'  Association 

None 

419 

District  Attorney  Investigators  Association 

2%  6/30/05  COB 

008 

"  788 

Electrical  Workers.  Local  6 

None 

2  5%  sags  cofracton  on  7/1  /04  tor  7345.  7238. 727« 

Firefighters,  Local  798,  Unit  1 

3  24%  5/7/05 

ret 

Firefighters.  Local  798.  Unit  2 

3  24%  5/7/05 

718 
016 

Glaziers.  Local  718 

2%  6/30*05  COB 

Int'i  Alliance  of  Theatrical  Stage  Employees,  Local  16 

2%  6/30/05  COB 

_981 
377 

CA  Assn  of  Interns  &  Residents,  SEIU  (formally  sfirai 

None 

Ironworkers,  Local  377 

2%  6'30/05  COB 

261 

Laborers  international  Union,  Local  261 

2%  8/3005  COB 

311 

Municipal  Attorneys'  Association 

None 

Nsw  Ossp  Class 

351 

Municipal  Executive  Association,  Units  M  &  EM 

2%  6/30/05  COB 

353  ' 

Municipal  Executive  Association,  Police  Dept  Mgt                :  41%  7/1/04.  4  83%  1/1/05 

SameasSFPOA 

352 

Municipal  Executive  Association,  Fire  Dept  Mgt                                 None 

5%  to  al  classes  in  itus  union  on  7/1/04 

003 

Operating  Engineers,  Local  3  -  Operating  Engineers 

2%  6/30/06  COB 

965 

Operating  Engineers,  Local  3  •  Supv  Probation  Officers 

None 

5%  to  Classes  8414. 8434.  snd  8415  on  2/1/05 

004 

Painters,  Local  4 

2%6/30/OSCOB 

1_63 

164 

Physicians  &  Dentists  (UAPD).  Unit  1 1-AA 

2%  7/1/04 

Physicians  &  Dentists  (UAPD).  Unit  8-CC                                       2%  7/1/04 

034 

Pile  Drivers,  Local  34                                                              2%  s/30/05  cob 

066 

Plasterers,  Local  66 

2%  6/30/05  COB 

038 

Plumbers,  Local  38 

2%  6/30/05  COB 

661 

Probation  Officers  Association.  Local  856 

None 

, __ _ _ 

021 

Professional  &  Technical  Engineers.  Local  21 

None 

022    _ 

Professional  &  Technical  Engineers,  Local  21.  SFAPP 

None 

2%  adjuetmeni  to  Clstses  5346,  5354.  5364, 5366 
ana  5203  on  7/1/04    1  67%  soj  10  Class  627  3  on 
7/1/04   3%  so)  to  Class  5212  on  7/1/04.  3 13%  adj  to 
Cass  2218  on  7/1/04,  ana  3  1%  to  Cnss  221B  on 
1/1/05    3  24%adjtoClsss6281on577«5 

S  F  Institutional  Police  Officers  Association 

None 

811 

S  F  Police  Officers  Association 

Per  survey  2  41%  on  7/1/04. 
4  63%  on  1/1«5 

040 

Roofers.  Local  40 

2%  8/3005  COB 

250 

SEIU.  Local  250 

None 

535 

SEiu.  Local  535 

hone 

790 

SEIU,  Local  790 

None                            10%  10  Classes  2467.  2466.  2469  4  2470  on  7/1/04 

791 

SEIU  Local  790  (Staff  Nurse  &  Per  Diem  Nurse) 

2%  7/1/04.  31%  1/1/05 

793 

SEIU,  Local  790  H-1  Fire-Rescue  Paramedics 

None 

104 

Sheet  Metal  Workers.  Local  104 

2%  6/30/05  COB 

038 

Stationary  Engineers,  Local  39                                                           None 

350 

Teamsters.  Local  350                                                             2%  6/30/05  cob 

858 

Teamsters,  Local  856  Multi-unit                                                     None 

119%  Id  Cbss  2496  an  1/1/05 

! 5% ad)  torsi dsssas in  this  union  on  7/1/04, 24% 

idj  tor  all  classes  on  3/26/05 

Teamsters,  Local  856,  Supervising  Nurses 

2%  7/1»4                       | 

200 

TWU  Local  200 

2%  6/30/05  COB 

252 

TWU,  Local  250-A.  Class  7410 

2%  BOOMS  COB 

251 

TWU.  Local  250-A  Mutu-Unrt 

2%  6/30(05  COB 

001 

Unrepresented  Classes-Misc 

None 

_  002 

Unrepresented  Classes-Mgt 

None 

'  This  FY04/05  summary  of  wage  increases  includes  only  those  salary  rates  set  by  the  Department 

of  Human  Resources. 

Additional  adjustments  do  not  include  range  modifications  (such  as  range  consolidations  or  the 

addition  or  deletion  of  steps). 

r 
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Appendix  1.  Management  Staffing  and  Supervision  of  Sworn 
Personnel 

Supervision  is  management's  key  to  ensuring  that  the  department's  stated  goals  and 
objectives  are  met  by  employees.  In  this  management  audit,  we  reviewed  and 
analyzed  levels  of  management  staffing  and  supervision  among  sworn  personnel  of  the 
San  Francisco  Police  Department.  As  part  of  this  review  and  analysis,  we  examined 
the  overall  management  structure  of  the  Department  and  calculated  detailed 
supervisor  to  staff  ratios  in  order  to  determine  whether  (a)  the  Police  Department  has 
sufficient  supervisory  positions  to  manage  line  staff,  or  (b)  whether  there  are  an 
excessive  number  of  higher  level  management/supervisory  positions  compared  to  line 
staff. 

To  accomplish  these  objectives,  we: 

•  Obtained  and  analyzed  personnel  distribution  reports  and  organizational  data 
for  the  Police  Department  as  a  whole; 

•  Obtained  and  analyzed  data  on  staffing  configurations  and  shift  assignments  at 
the  10  district  stations; 

•  Conducted  a  survey  of  San  Francisco  Police  Department  staff  on  reporting 
relationships  among  swom  and  civilian  personnel;  and 

•  Surveyed  the  largest  California  police  departments  (other  than  San  Francisco) 
to  obtain  data  on  sworn  staffing  and  management  structure. 

Overall,  we  found  that,  based  on  a  survey  of  other  large,  urban  police  departments  in 
California,  that  the  SFPD  does  not  appear  to  have  higher  levels  of  upper  management 
("command")  staffing  or  excessive  supervisory  staffing  in  relation  to  the  number  of 
police  officers  In  the  Department.  We  also  found  that  the  organization  and  ratios  of 
supervisory  personnel  were  consistent  with  the  organization  of  most  paramilitary 
models  of  organization. 

Management  Structure  of  the  San  Francisco  Police  Department 

A  departmental  organizational  chart: 


http://www.sfgov.org/site/budanalyst_page.  asp?id=52 1 4 
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The  San  Francisco  Police 

Department 

Organisational  Chart 


Chief  of  Polio* 


Assistant 

Chaf 


Captan 

Rjfk  Min-aj*  merit  Div 


Police  Officer 
Public  ASius  Office 


DcputyCkef 
FaU  Operations  But 


Deputy  Chef 
Inve  i  t*;«ian » Bun  a 


Co  una  ruler 
Patrol  Dar 


Cornmander 
SpeculOps  Div 


Captain 
Central  Distnet 


Captain 

Scut  rem  Dstnct 


Captain 
Potrero  District 


Captain 
Musics;  District 


Captain 
Clime  Prevention  Ct 


Captain 
Traffic  Company 


_  Captain 

MUNI  Company 


Lcutenarrt 

HouiinjUnit 


Captain 
Northern  District 


Captan 
PatkDistrrt 


Captain 
Rr  rtacrai  District 


Captan 
Ircleside  District 


Captain 
Ta»va  District 


Captan 
Tenderloin  Task  Foi 


DeputyChj-r 
Administration  Bu» 


Captan 
General  Invest  Div 


Captan 

Narcotics  Div. 


Captan 

Juveruit  Div 


Dm  c  tor 
Fonnses  Drv 


Cornnracations  Mgi 
Contnusncatciv  Div 


Penonrel  Mcr 

Consent  Decree  Div 


Captan 
Fiscal  Div. 


Captan 

Planning  Div 


Lieutenant 
Property  Control  Di 


Captan 
Staff  Service*  Div 


C 


Captan 
Support  Serv  Div 


Captan 
TramrcDiv. 


In  San  Francisco,  sworn  staff  consists  of  the  following  classifications  (in  order  of 
rank): 

•  0390  Chief  of  Police 

•  0395  Assistant  Chief 

•  0400  Deputy  Chief 
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•  0488  Commander 

•  Q80  Captain 

•  Q60  Lieutenant 

•  Q50  Sergeant 

•  0380  Inspector* 

•  Q2  Police  Officer 

The  Chief  of  Police  is  the  top  manager  in  the  San  Francisco  Police  Department.  The 
Chief  of  Police  is  appointed  by  and  reports  directly  to  the  Police  Commission.  Second 
in  command  is  the  Assistant  Chief,  who  oversees  the  Risk  Management  Section  (e.g., 
Management  Control,  Legal  Division,  Staff  Inspection  and  Equal  Employment 
Opportunity)  and  Public  Affairs.  The  Assistant  Chief  reports  to  the  Chief  of  Police. 
Below  the  Assistant  Chief  are  the  three  Deputy  Chiefs,  all  of  whom  also  report 
directly  to  the  Chief.  Each  Deputy  Chief  oversees  a  bureau  (Administration,  Field 
Operations  and  Investigations). 

The  ranks  of  Commander  and  Captain  are  also  considered  to  be  management 
classifications.  Persons  holding  the  Lieutenant  rank  can  be  either  first-line  or  second- 
line  supervisors.  Persons  holding  a  Sergeant  classification  are  usually  the  first-line 
supervisors,  while  persons  holding  an  Inspector  classification  do  not  typically  have 
supervisory  responsibilities.  In  addition  to  supervising  sworn  employees,  sworn 
managers  and  supervisors  are  often  also  responsible  for  supervising  civilian 
administrative  staff. 

The  duties  of  the  Sergeant,  Lieutenant,  Captain  and  other  sworn  classifications  are 
specifically  described  in  the  Department's  General  Orders.  In  addition,  there  are 
Peace  Officer  Standards  of  Training  (POST)  mandated  training  and  performance 
standards  which  must  be  met  by  persons  holding  the  ranks  of  Sergeant,  Lieutenant  or 
Captain.  One  of  these  requirements  is  that  sworn  members  who  pass  the  Civil  Service 
exam  for  the  Sergeant,  Lieutenant  or  Captain  ranks  are  required  to  attend  a  two- 
week  management/supervision  course  prior  to  being  promoted  to  one  of  these  ranks. 

Administration  Bureau 

The  Administration  Bureau,  which  is  headed  by  one  of  the  three  Deputy  Chiefs, 
oversees  the  following  divisions.  Each  division  is  headed  by  a  Captain,  Lieutenant  or  a 
non-sworn  manager  who  reports  directly  to  the  Deputy  Chief  of  Administration. 

Division  Management  Classification 

Communications  Communications  Manager 

Consent  Decree  Personnel  Manager 

Fiscal  Captain 

Planning  and  Research  Captain 

Property  Control  Lieutenant 

Staff  Services  Captain 

Support  Services  Captain 

Training  Captain 

Each  division  of  the  Administration  Bureau  is  staffed  by  a  mixture  of  Lieutenants, 

Sergeants,  Inspectors,  Police  Officers  and  non-sworn  personnel.  Recommendations 

regarding  staffing  in  the  Administration  Bureau,  including  the  potential  for 

civilianizing  many  of  the  sworn  positions,  are  included  in  Section  3  of  this  report. 

Investigations  Bureau 
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The  Investigations  Bureau  is  also  headed  by  a  Deputy  Chief.  There  are  four  divisions  in 
the  Investigations  Bureau,  each  of  which  is  headed  by  a  Captain  or  non-sworn 
manager  reporting  directly  to  the  Deputy  Chief  of  Investigations. 

Division  Management  Classificaiion 

General  Investigations  Captain 

Narcotics  Captain 

Juvenile  Captain 

Forensics  Director  of  Forensics 

Each  division  within  the  Investigations  Bureau  is  further  divided  in  units  or  details, 
headed  by  a  Lieutenant  and  staffed  primarily  by  Inspectors.  Staffing  of  the 
Investigations  Bureau  is  further  discussed  in  Section  1  of  this  report. 

Field  Operations  Bureau 

The  organizational  structure  of  Field  Operations  Bureau  is  shown  on  Page  120.  The 
Field  Operations  Bureau  is  comprised  of  two  divisions,  Patrol  and  Special  Operations. 
As  such,  the  Field  Operations  Bureau  has  two  Commanders  who  directly  report  to  the 
Deputy  Chief  of  the  Field  Operations  Bureau.  One  Commander  oversees  the  Patrol 
Division,  which  consists  of  the  10  district  stations,  each  of  which  is  headed  by  a 
Captain.  The  other  Commander  oversees  four  specialized  units  of  the  Special 
Operations  Division,  including:  the  Crime  Prevention  Company  {Mounted  Police, 
Park/Beach  Patrol,  Bomb  Squad,  Canine  Unit,  TAC  Squad,  Air-Marine  Unit);  the  Traffic 
Division  (Motorcycles  and  Traffic  Administration);  the  Housing  Detail;  and  the  MUNI 
Detail.  Each  of  these  specialized  units  is  headed  by  a  Captain,  except  the  Housing 
Detail,  which  is  headed  by  a  Lieutenant. 

The  units  of  the  Field  Operations  Bureau  are  organized,  in  a  military  fashion,  into 
platoons  and  squads.  A  platoon  consists  of  approximately  four  squads  and  is 
supervised  by  a  Lieutenant,  the  "Platoon  Commander."  According  to  the  Police 
Department,  the  optimal  staffing  level  for  a  squad  should  be  seven  or  eight  Police 
Officers  supervised  by  one  Sergeant.  The  Sergeant  has  direct  responsibility  for  the 
Police  Officers  in  his  or  her  squad. 

For  example,  in  the  Patrol  Division,  each  district  has  four  Platoon  Commanders  who 
hold  the  rank  of  Lieutenant,  each  of  whom  oversees  approximately  four  squads.  Also, 
each  district  station  has  between  14  and  17  squads,  each  consisting  of  one  Sergeant 
and  up  to  eight  Police  Officers,  depending  on  the  number  of  Police  Officers  assigned 
to  each  district  station  (there  are  between  60  and  130  Police  Officers  per  district 
station).  In  terms  of  scheduling,  there  is  at  least  one  Lieutenant  on  duty  at  all  times 
at  each  district  station.  There  are  two  Lieutenants  assigned  to  the  day  watch  (6  am  to 
4  pm)  and  two  Lieutenants  assigned  to  the  night  watch  (4  pm  to  2  am).  Between  the 
hours  of  2  am  and  6  am,  a  Sergeant  serves  as  an  acting  Lieutenant.  In  addition,  the 
Police  Department  advises  that  Sergeants  are  assigned  to  work  the  same  shifts  as  the 
Police  Officers  whom  they  directly  supervise. 

In  the  Special  Operations  Division,  each  unit  has  at  least  one  Lieutenant,  each  of 
whom  oversees  between  three  to  six  squads.  Each  unit  also  has  between  three  and  13 
squads,  each  consisting  of  seven  to  eight  officers  and  one  Sergeant.  As  in  the  Patrol 
Division,  Sergeants  and  the  Police  Officers  In  their  squads  are  assigned  to  the  work 
the  same  shifts. 
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Management  Structures  of  the  Surveyed  Police  Departments 

In  order  to  compare  SFPD"s  organizational  structure  to  other  police  departments,  we 
surveyed  the  police  departments  of  the  10  largest  cities  in  California  (other  than  San 
Francisco).  We  received  responses  from  seven  of  the  10  police  departments.  Based  on 
these  responses,  we  found  the  management  and  staffing  configurations  of  the  San 
Francisco  Police  Department  to  be  quite  similar  to  the  organizational  structures  of 
other  large  California  police  departments. 

For  example,  Table  A1-1  below  illustrates  that  the  SFPD  is  within  the  range  of  ratios 
of  management  personnel  to  other  sworn  personnel  for  the  six  police  departments 
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that  submitted  detailed  responses  to  our  survey.  Table  A1-1    Ratio  of  Management 
to  Other  Sworn  Personnel  In  the  SFPD  and  Six  Other  Large  California  Police 
Departments 


Rank 

Los 

Angeles 

San  Diego 

San  Jose 

Chief 

1 

1 

1 

Assistant  Chief 

0 

5 

1 

Deputy  Chief 

10 

0 

4 

Commander 

17 

0 

0 

Captain 

—64 

_12 

_u 

Subtotal  - 

92 

18 

17 

Management 

Other  Sworn 

8JI45 

1,988 

1,272 

Positions 

Total  Sworn 

9,037 

2,006 

1,289 

Positions 

Ratio  of  Management 

Personnel 

to  Other 

1:97 

1:110 

1:75 

Sworn 

Personnel 

Sacramento 

1 
0 
3 
0 
_9 
13 

599 
612 


1:46 


Santa 
Ana 


1 
0 
0 
0 
_3 
4 

4J31 

405 


1:100 


Riverside 

1 
0 
0 
0 
_6 
7 


San 
Francisco 

1 
1 
3 
2 
_25 
32 


329        2,060 


336         2,092 


1:47 


1:64 


Using  the  data  provided  by  the  surveyed  jurisdictions,  we  also  developed  Table  A1-2, 
on  the  following  page,  which  displays  information  on  district  police  stations  and  their 
command  structures  for  each  of  the  surveyed  police  departments  and  the  SFPD. 

As  illustrated  in  Table  A1-2,  although  San  Francisco  has  the  highest  number  of  district 
police  stations  per  square  mile  and  the  second  lowest  population  per  district  station 
compared  to  the  other  police  departments  surveyed,  the  SFPD  is  quite  similar  to  the 
other  police  departments  in  terms  of  its  command  structure  at  district  police  stations. 
District  Police  Stations,  SFPD  and  Seven  Other  Large  California 


Police  Departments 

Los 

San 

San 

Sacramento  Lontf 

Santa     Riverside  San 

ATJSeles 

Diego 

Jose 

BSffiCb 

Ana 

Francisco 

No.  of            466.8 

331.0 

174.5 

98.0 

55.0 

27.2       78.5 

49.0 

Square  Miles 

i 

No.  of 

District 

Police 

Stations*        18 

8 

1 

4 

4 

4             5 

10 

Average 

Square  Miles 

in  District      25.9 

41.4 

174.5 

24.5 

13.8 

6.8         15.7 

4.9 

Population     3,638,100  1,183,100  849,400  384,800 

437,800  305,800  243,400 

755,300 

(1996) 

Population 

Density 

per  District    202*117 

147,888 

849,400  96,200 

109,450  76,450   48,680 

75,530 
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Station 


Commanding 
Officer(s)  of 
each 

i 
1  Capt.  Ill  1 

3 

1 

1  Com- 

1 

District 
Station 

6t  1  Capt.  Capt. 
1 

Capt. 

"  Capt. 

mander  1  Lt. 

1  Lt. 

Capt. 

Maximum 
Annual 

$109,736/ 

Salary 

$92,885      $84,951 

$87,905  $77,644 

n/p        n/p 

$72,864 

$84,929 

Platoon 
Commanders 

1  Lt.  II        2-4 

23 

4 

3            4 

3-4 

4 

@  each 
District 

&  4  Lt.  I     Lts. 

Lts. 

Lts. 

Lts.        Sgts. 

Sgts. 

Lts. 

Squad 
Commanders 

8Sgt.  II  &  15 

122 

9 

11  -12 

14-  17 

@  each 
District 

27  Sgt.  I     Sgts. 

Sgts. 

Sgts. 

Sgts.       n/a 

n/a 

Sgts. 

n/p  »  Data  was  not  provided  by  agency 

n/a  -  Not  applicable 

*  District  stations  were  defined  differently  by  each  police  agency.  For  the 

purposes  of  this  survey,  we  defined  district  stations 

as  the  number  of  police  buildings  in  a  city  from  which  patrol  personnel  were 

deployed. 

"  Although  San  Jose  has  only  one  police  station,  the  city  is  geographically 

divided  into  three  divisions,  each  of  which  Is  overseen  by  a  Captain. 

Supervisor  to  Staff  Ratios 

Only  six  of  the  1 0  surveyed  California  police  departments  submitted  documents  listing 
detailed  information  on  authorized  staffing  by  position  and  program.  Using  this  data, 
we  developed  Sergeant  to  Police  Officer,  Lieutenant  to  Sergeant  and  Captain  to 
Lieutenant  ratios  based  on  authorized  sworn  positions  in  San  Francisco  and  the 
surveyed  jurisdictions,  both  department-wide  and  by  program  (Administration, 
Investigations  and  Field  Operations). 

Table  A1-3  exhibits  a  comparison  of  supervisor  to  staff  ratios  in  the  Field  Operations 
units  of  SFPD  and  each  police  department  surveyed.  Sworn  staff  assigned  to  Field 
Operations  units  comprise  the  majority  of  sworn  personnel  who  are  responsible  for 
responding  to  calls  for  service  and  typically  work  out  of  the  district  police  stations. 
Table  A1-3    Comparative  Supervisor  to  Staff  Ratios  for  Field  Operations  Personnel 


Captain  to    Lieutenant  to  Sergeant  to 
Lieutenant  Sergeant  Police  Officer 


Police  Department 

Ratio 

Ratio 

Bat 

Los  Angeles 

3.0 

10.6* 

7.3 

San  Diego 

3.9 

5.6 

8.0 
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San  Jose 

5.4 

5.0 

5.6 

Sacramento 

4.5 

2.5 

9.1 

Santa  Ana 

8.0 

4.1 

7.5 

Riverside 

3.0 

4.7 

7.2 

Average  of  Surveyed 

Departments 

4.6 

5.4 

7.5 

San  Francisco 


4.3 


3.1 


6.7 


*  For  Los  Angeles,  this  ratio  also  includes  detectives  deployed  at  district 
police  stations. 

As  illustrated  above,  although  San  Francisco  has  higher  supervisor  to  staff  ratios  than 
the  average  of  the  six  other  jurisdictions,  the  SFPD  still  falls  within  the  range  of 
Sergeant  to  Police  Officer,  Lieutenant  to  Sergeant  and  Captain  to  Lieutenant  ratios  of 
the  six  other  police  departments. 

In  addition,  as  noted  above,  the  SFPD  indicates  that  the  optimal  Sergeant  to  Police 
Officer  ratio  is  one  to  seven  or  eight  Police  Officers.  As  reflected  in  Table  A1  -3,  the 
Sergeant  to  Police  Officer  ratio  in  San  Francisco  is  one  to  6.7  Officers,  which  is  only 
slightly  higher  than  the  optimal  number. 

As  such,  it  appears  that  the  San  Francisco  Police  Department  has  sufficient 
supervisory  positions  to  manage  line  staff,  and  there  does  not  appear  to  be  an 
excessive  number  of  higher  level  management/supervisory  positions  relative  to  line 
staff,  when  comparing  Sari  Francisco  to  other  jurisdictions. 

Below,  we  provide  additional  tables  containing  supervisor  to  staff  ratios  for  the  SFPD 
and  other  jurisdictions  by  program. 

Because  sworn  staff  are  often  responsible  for  supervising  civilian  administrative  staff, 
we  requested  that  the  SFPD  provide  information  on  reporting  relationships  between 
sworn  supervisors  and  both  sworn  and  non-sworn  line  staff.  We  then  developed 
Sergeant  to  staff,  Lieutenant  to  staff  and  Captain  to  staff  ratios  which  included  both 
sworn  and  non-sworn  personnel.  These  are  shown  in  Table  A1-4  below.  Table  A1-4 
San  Francisco  Police  Department  Supervisor  to  staff  Ratios  by  Bureau/Program 


Pxogram 


Captain  Captain     Lt.  to     Lt.  to 
to  Lt.      to  Staff     Sgt/lnspto  Staff 


Ratio*    Bailor     Ratio*    Ratio* 


Sergeant  Sergeant 

to  Staff 
Police 
Officer 

Ratio*      Ratio** 


Patrol  Division                     4.5  8.5  2.8  3.9  6.6  5.7 

Special  Operations  Division  3.5  3.0  4.7  2.7  7.2  9.0 

Investigations  Bureau          3.2  5.7  18.6  14.8  n/m  n/m 

Administration  Bureau         1.6  3.7  3.7  4.5  3.6  3.4 


Total 


3.1 


6.4 


6.1 


6.1 


7.1 


4.5 


n/m=  Not  meaningful,  as  investigative  staff  assigned  to  the  Investigations  Bureau 
do  not  typically  have  supervisory  duties. 
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*  Based  on  total  authorized  sworn  staffing  only  for  FY  1 997-98. 

**  Based  on  actual  sworn  and  non -sworn  staffing  (as  of  September  30,  1997)  and 
on  data  on  reporting  relationships  provided  by  the  Department. 

Table  A1-4  illustrates  that  the  Sergeant  to  staff  ratio  based  on  actual  staffing  and 
including  non-sworn  staff  is  rather  high  at  one  to  3.4  staff  in  the  Administration 
Bureau.  Recommendations  regarding  staffing  in  the  Administration  Bureau,  including 
the  potential  for  civilianizing  many  of  the  sworn  positions,  are  included  in  Section  3  of 
this  report. 

in  addition,  Table  A1  -4  shows  that  the  Lieutenant  to  staff  ratio  in  the  Investigations 
Bureau  is  rather  low  (one  to  14.8  staff).  However,  according  to  the  Police 
Department,  this  is  because  Inspectors,  who  comprise  the  majority  of  line  staff 
reporting  to  Lieutenants  in  the  Investigations  Bureau,  are  more  experienced  and 
independent  and  therefore  need  less  supervision  than  other  line  staff,  such  as  patrol 
officers  in  the  Field  Operations  Bureau. 

Table  A1-5  shows  the  supervisor  to  staff  ratios  for  each  of  the  10  district  stations  in 
San  Francisco,  based  on  actual  staffing  and  Including  non-sworn  personnel.  As 
discussed  previously,  although  the  district  stations  in  San  Francisco  have  relatively 
high  supervisor  to  staff  ratios,  they  still  fall  within  the  range  of  supervisor  to  staff 
ratios  in  other  comparable  jurisdictions.  Table  A1-5    San  Francisco  Police 
Department  Supervisor  to  Staff  Ratios  by_DjstricLS_tatiorj 


DistricLStatien 

Captain  to 

Lieutenant  to 

Sergeant  to 

5tflft.Ratic 

StafiBfltio 

Staff  Ratio 

Central 

10.0 

3.5 

7.1 

Southern 

13.0 

4.0 

6.2 

Potrero 

9.0 

3.8 

6.3 

Mission 

8.0 

4.0 

7.7 

Northern 

10.0 

3.8 

7.1 

Park 

5.0 

4.3 

4.2 

Richmond 

8.0 

5.3 

3.7 

Ingleside 

11.0 

3.8 

5.7 

Taraval 

12.0 

3.5 

5.6 

Tenderloin 

5.0 

3.8 

4.6 

Total  9.1  3.9  5.8 


Supervisor  to  Staff  Ratios  in  the  Surveyed  Police  Departments 

Because  the  California  police  departments  surveyed  did  not  indicate  which,  if  any, 
non-sworn  personnel  were  supervised  by  sworn  staff,  we  were  unable  to  include 
civilian  staff  in  the  surveyed  department  supervisor  to  staff  ratios.  Based  on  the 
number  of  authorized  sworn  positions,  we  calculated  Sergeant  to  Police  Officer, 
Lieutenant  to  Sergeant  and  Captain  to  Lieutenant  ratios,  department -wide  and  by 
program,  for  the  San  Francisco  Police  Department  and  six  other  California  police 
departments,  which  are  shown  in  the  following  tables.    Table  A1 -6    Comparative 
Department-wide  Supervisor!©  Staff  Ratios 
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Captain  to 

Lieutenant  to 

Sergeant 
to 

Lieutenant 

Sergeant/Inspector  Police 

Officer 

PoliceJ>epactmen.t 

Ratio 

Ratio* 

Ratio 

Los  Angeles 

3.5 

10.8 

7.0 

San  Diego 

4.2 

5.1 

6.6 

San  Jose 

4.3 

5.2 

4.3 

Sacramento 

2.9 

2.6 

7.4 

Santa  Ana 

5.0 

4.0 

6.6 

Riverside 

1.7 

9.1 

6.2 

Average  of  Surveyed 

Departments 

3.6 

6.1 

6.4 

San  Francisco  3.1  6.1  7.1 

*  Los  Angeles,  Riverside  and  San  Francisco  have  a  special  Detective  or  Inspector  rank 
to  perform  investigative  functions,  while  this  function  is  performed  by  Sergeants  in 
the  remaining  jurisdictions. 

Table  A1  -7  shows  a  comparison  of  supervisor  to  staff  ratios  in  the  Investigations 
divisions  of  the  SFPD  and  in  each  police  department  surveyed.  Table  A1-7 


bVIU^UIWVII«>     .rufv.-     r  .-■•—.       »■ 

Captain  to 

Lieutenant  to 

Sergeant 
to 

Lieutenant 

Sergeant/lnspectoi 

r  Police 
Officer 

Police  Department 

Ratio 

Ratio 

Ratio 

Los  Angeles* 

4.3 

15.3 

17.9 

San  Diego 

5.5 

4.6 

5.6 

San  Jose 

6.0 

5.4 

2.5 

Sacramento 

2.5 

3.2 

5.6 

Santa  Ana 

4.0 

5.0 

4.1 

Riverside 

2.0 

30.0 

2.2 

Average  of  Surveyed  Departments  4. 1 


10.6 


6.3 


San  Francisco  3.2  18.6  n/m 

*  Los  Angeles  also  has  investigative  staff  assigned  to  its  district  police  stations,  which 

are  reflected  in  the  supervisor  to  staff  ratios  shown  in  the  Introduction. 

As  Illustrated  in  Tables  A1-6  and  A1  -7,  San  Francisco's  supervisor  to  staff  ratios  fall 
within  the  range  of  supervisor  to  staff  ratios  in  other  California  police  departments. 
As  such,  as  noted  in  the  Introduction,  it  appears  that  the  San  Francisco  Police 
Department  has  sufficient  supervisory  positions  to  manage  line  staff,  and  there  does 
not  appear  to  be  an  excessive  number  of  higher  level  management/supervisory 
positions  relative  to  line  staff,  when  comparing  San  Francisco  to  other  jurisdictions. 
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Although  we  did  not  include  New  York  City  in  our  survey,  we  were  able  to  obtain 
information  on  the  organizational  structure  and  staffing  of  the  New  York  City  Police 
Department  (NYPD).  Based  on  this  research,  we  learned  that  the  New  York  City  Police 
Department  is  divided  into  seven  patrol  boroughs  (Manhattan  North,  Manhattan  South, 
Bronx,  Brooklyn  North,  Brooklyn  South,  Queens  North  and  Queens  South),  each  of 
which  is  further  divided  into  precincts.  There  are  76  precincts  in  total,  each  of  which 
is  headed  by  a  Captain  or  Deputy  Inspector  and  one  other  executive  officer,  usually  a 
Captain.  The  NYPD  has  approximately  38,000  sworn  members,  which  also  includes 
sworn  members  of  the  Housing  Police,  School  Police,  Transit  Police,  Social  Services 
Police  and  Fire  Department  Police  Units. 
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Appendix  G 


San  Jose  Police  Officers'  Memorandum  of  Agreement 
July  1.  2000  -  June  30,  2003 


13.6.1.1  Employees  assigned  to  "pay  cars"  and/or  assigned  to  work 
on  overtime  in  the  programs  noted  herein  shall  be  paid  in 
cash  for  such  overtime  worked.  The  City  reserves  the  right 
to  modify  the  listed  functions  as  necessary. 

Entertainment  Zone 

Youth  Protection  Program 

Youth  Services  Detail 

Truancy  Abatement  and  Burglary  Suppression  Program 

Project  Crackdown 

Hazardous  Escorts 

Programs  with  Specific  Funding  Sources  (i.e.  grant-funded 

or  fee-supported  programs) 

13  6  2  The  outstanding  amount  of  accrued  compensatory  time  owed  to  an 
employee  shall  not  exceed  240  hours  by  the  end  of  each  calendar 
year  An  employee  may  exceed  the  240  limit  during  the  year  but  shall 
be  responsible  for  bringing  the  balance  back  to  the  240  hour  maximum 
level  by  taking  the  time  off  prior  to  the  end  of  the  calendar  year.  This 
time  off  must  be  pre-approved  by  the  supervisor. 

13  6  3      Once  compensatory  time  off  has  been  approved  and  scheduled,  the 

•    employee  shall  be  permitted  to  take  such  time  off.  unless  emergency 

circumstances  necessitate  cancellation  of  such  scheduled  time  off.   In 

such  event,  the  employee  will  remain  credited  with  the  compensatory 

time  canceled. 

13  6  4  Except  as  provided  in  Section  13.6.5  below,  overtime  worked  by  the 
employee  for  compensatory  time  shall  remain  compensatory  time  to  be 
taken  subject  to  provision  13.6.2  and  13.6.3  above,  so  long  as  the 
employee  continues  his/her  employment  in  a  classification  represented 
by  the  Organization.  Any  employee  whose  employment  is  terminated 
by  reason  of  resignation,  discharge,  or  retirement  and  who,  at  the  time 
thereof  has  accrued  unused  compensatory  time,  shall  be  paid  for  such 
time  at  the  appropriate  rate.  In  the  event  of  the  death  of  an  employee 
who  has  accrued  unused  compensatory  time,  the  appropriate  payment 
shall  be  made  to  the  executor  of  the  will,  the  administrator  of  the  estate 
or  other  representative,  as  authorized  by  law. 

13  6  5  Notwithstanding  the  provisions  of  section  13.6.4  above,  the  City  shall 
have  authority  to  require  employees  to  immediately  take  time  off  to 
reduce  the  outstanding  amount  of  accrued  compensatory  time  off 
above  the  240  hour  maximum  level,  with  the  following  exceptions: 
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San  Jose  Police  Officers'  Memorandum  of  Agreement 
July  1,  2000  -  June  30,  2003 


13.6.5.1  If  an  employee  is  unable  to  reduce  his/her  comp-time 
balance  to  240  hours  by  the  end  of  the  last  pay  period  of  the 
calendar  year,  by  December  1  of  that  year,  an  employee 
shall  submit  a  written  plan  to  his/her  immediate  supervisor 
outlining  how  the  excess  hours  will  be  reduced.  If  the 
employee  submits  a  plan  by  that  date,  the  employee  shall 
receive  a  ninety  (90)  day  carryover  (to  March  31  of  the  next 
calendar  year)  of  any  accrued  compensatory  time  hours 
above  the  240  hour  maximum  level.  The  plan  shall  include 
the  reason(s)  for  the  carryover  need  and  plan  of  action  to 
bring  the  compensatory  time  balance  back  into  compliance 
by  March  31. 

13.6.5.2  If  an  employee's  compensatory  time  balance  is  above  the 
240  maximum  level  at  the  end  of  the  last  pay  period  of  the 
calendar  year  and  the  employee  complied  with  the  provision 
of  subsection  13.6.5.1  above  but  earned  additional 
compensatory  time  hours  above  those  previously  identified 
for  a  ninety  (90)  day  carryover  or  the  employee  did  not 
submit  a  carryover  plan  because  his/her  compensatory  time 
balance  was  at  or  below  the  240  maximum  level  at  the  time 
the  carryover  plan  was  due  for  submittal;  the  employee  shall 
submit  either  an  amended  or  new  plan  to  his/her  immediate 
supervisor  by  the  end  of  the  first  pay  period  of  the  new 
calendar  year  outlining  how  the  excess  hours  will  be 
reduced.  If  the  employee  submits  the  amended  or  new  plan 
within  the  specified  timeline,  the  employee  shall  receive  a 
ninety  (90)  day  carryover  (to  March  31  of  the  new  calendar 
year)  of  any  accrued  compensatory  time  hours  above  the 
240  hour  maximum  level.  The  plan  shall  include  the 
reason(s)  for  the  carryover  need  and  plan  of  action  to  bring 
the  compensatory  time  balance  back  into  compliance  within 
the  ninety  (90)  day  time  frame. 

13.6.5.3  If  emergency  circumstances  necessitate  that  an  additional 
sixty  (60)  days  (beyond  the  limits  set  forth  in  provision 
13.6.5.1)  is  needed  for  an  employee  to  bring  his/her 
compensatory  time  balance  into  compliance  with  provision 
13.6.2,  the  employee  shall  submit  a  written  request  to  the 
Chief  of  Police,  again  outlining  the  reason(s)  for  the 
carryover  need  and  plan  of  action  to  bring  the  compensatory 
time  balance  back  into  compliance.  The  approval  of  this 
request  shall  be  at  the  discretion  of  the  Chief  of  Police. 
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13.6.5.4  No  employee  shall  be  required  to  reduce  his/her  individual 
number  of  accrued  hours  of  compensatory  time  below  two 
hundred  and  forty  (240)  hours  without  the  approval  of  the 
individual  employee. 

13.6.6  Supervisory  approval  or  disapproval  of  compensatory  time  off  shall  be 
based  on  scheduling  and  staffing  needs  and  not  on  an  individual's 
reason  for  seeking  to  use  the  compensatory  time. 

13  6  7  The  City  reserves  the  right  to  buy  down  any  employee's  outstanding 
balance  of  compensatory  time,  subject  to  the  provision  of  subsection 
13.6.5.3.  Such  buy  down  shall  be  uniform,  by  percentage,  as  to  all 
employees  within  a  bureau. 

13.6.8  Disability  Leave  and  Overtime 

An  employee  who  has  taken  approved  time  off  during  his/her  regularly 
scheduled  shift  for  medical  appointments,  treatment  or  therapy  for  an 
industrial  or  non-industrial  injury  or  illness  shall  not  be  entitled  to  count 
said  hours  taken  for  such  appointment,  treatment  or  therapy  as  hours 
worked  for  the  purposes  of  entitlement  to  overtime  unless  said 
employee  is  required  by  the  Chief,  or  his/her  designee,  to  work 
•  unscheduled,  unplanned  hours  of  an  emergency  nature  (similar  to  a 
departmental  holdover)  or  when  the  department  issues  a  specific  order 
to  an  employee  on  the  day  of  his/her  scheduled  appointment, 
treatment,  or  therapy. 

1 3.6.9  Deputy  Chief  Executive  Leave 

The  classification  of  Deputy  Chief  is  excluded  from  receiving  paid 
overtime  or  accruing  compensatory  time  off  for  hours  worked  in  excess 
of  eight  hours  per  day  or  forty  (40)  hours  per  week.  In  lieu  of  receiving 
paid  overtime  and  compensatory  time  off,  Deputy  Chiefs  are  entitled  to 
forty  (40)  hours  of  Executive  Leave  per  calendar  year.  Executive 
Leave  is  not  an  accrued  benefit,  and  may  not  be  carried  over  to  future 
calendar  years.  (Note:  the  calendar  year  begins  the  first  day  of  pay 
period  one  and  ends  the  last  day  of  pay  period  26.) 

13.6.9.1  The  Chief  of  Police  may  approve  up  to  forty  (40)  additional 
hours  of  Executive  Leave  per  calendar  year  for  the 
following  circumstances: 

a)  when  a  Deputy  Chief  has  been  required  to  work  an 
extraordinary  amount  of  overtime  during  a  particular 
period,  or 
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Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying  information 
about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior 
Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the  Supervisors.  As  to  each 
finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it, 
wholly  or  partially,  and  explain  why.  Further  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a  summary 
explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will  be  implemented  in 
the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation  requires  further  analysis,  with 
an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be  prepared 
to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be 
implemented  because  it  is  not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal 
Code,  sec.  933,  933.05) 


Summary  of  Recommendations 

The  Juvenile  Probation  Department  (JPD)  must  develop  and  enforce  policies  and  procedures  that 
support  the  goal  of  reducing  the  population  of  youth  in  secure  detention  that  are  unnecessarily 
detained.  For  example,  supervisors  of  probation  officers  (POs)  must  approve  all  overrides  of  the 
Risk  Assessment  Instrument  as  required  by  policy. 

The  new  chief  of  the  JPD  should  make  the  supervision  and  management  of  JPD  staff, 
particularly  the  POs,  a  top  priority  for  his  administration.  For  example,  all  POs  must  be 
evaluated  routinely  with  respect  to  their  adherence  to  Department  policies  and  procedures. 

The  new  chief  of  the  JPD  should  engage  all  stakeholders  within  the  context  of  the  Juvenile 
Detention  Alternative  Initiative  in  a  reconsideration  of  the  Risk  Assessment  Instrument  (RAI) 
with  the  goal  of  strict  adherence  to  the  use  of  the  RAI  by  POs. 

The  Community  Assessment  Referral  Center  (CARC)  should  be  open  24  hours  per  day,  7  days 
per  week  and  staffed  by  POs.  This  will  accomplish  the  original  intention  for  it  to  be  the  single 
screening  point  of  entry  into  the  juvenile  justice  system. 

CARC  should  be  moved  closer  to  the  Youth  Guidance  Center  (YGC)  to  facilitate  activities  with 
YGC  and  to  make  transportation  of  arrested  youth  more  convenient  for  transporting  police 
officers.  The  School  of  the  Arts  directly  across  the  street  from  YGC  should  be  surveyed  as  a 
possible  site  for  CARC. 

Procedures  requiring  arresting  officers  to  make  initial  contact  with  CARC  rather  than  YGC 
should  be  incorporated  into  the  SFPD's  General  Orders  in  order  to  reinforce  compliance  with 
this  requirement. 

Standards  for  evaluating  the  effectiveness  of  community-based  organizations  (CBOs)  should  be 
improved  to  provide  the  necessary  balance  between  competing  interests.  Management 
performance  audits  of  CBOs  should  be  periodically  conducted  by  the  Controller's  Office. 

CBOs  that  are  most  likely  to  reduce  rates  of  detention  should  be  given  top  priority  for  funding  in 
the  future.  Towards  this  end,  CBOs  serving  youth  now  in  the  juvenile  justice  system  should 
have  a  higher  funding  priority  than  those  that  do  not. 

Appointees  to  the  Juvenile  Probation  Commission  should  be  knowledgeable  about  the  issues  that 
confront  youth  at-risk  of  detention  and  the  organizations  that  serve  them.  They  should  devote 
the  time  and  be  willing  to  inform  themselves  of  juvenile  justice  issues.    Commissioners  should 
not  have  any  direct  relationship  with  a  CBO  that  may  receive  funding  from  the  juvenile  justice 
system.  Commissioners  should  be  evaluated  according  to  these  criteria  and  replaced  when  their 
terms  expire  if  necessary. 


Glossary 

CARC  -  Community  Assessment  Referral  Center:  The  screening  point  of  entry  into  the  juvenile 

justice  system. 

CBO  -  Community-Based  Organization:  Private  organization  providing  services  to  youth, 

usually  through  contracts  or  grants  with  the  City. 

Detention  -  Detention  results  when  arrested  youth  are  held  in  a  secure  facility  such  as  YGC. 

Youth  arrested  for  misdemeanors  must  be  given  a  hearing  by  the  Court  within  24  hours  to  be 

detained  longer.  Youth  arrested  for  felonies  must  be  given  a  hearing  by  the  Court  within  72 

hours  to  be  detained  longer. ' 

JDAI  -  Juvenile  Detention  Alternative  Initiative:  The  program  that  encourages  that  arrested 

youth  be  provided  alternatives  to  secure  detention. 

JP  Commission  -  Juvenile  Probation  Commission:  The  Commission  that  is  responsible  for 

oversight  of  the  Juvenile  Probation  Department. 

JPD  -  Juvenile  Probation  Department:  The  City  department  that  is  responsible  for  supervising 

youth  in  the  juvenile  justice  system. 

JR  -  Jefferson  Report:  "Creating  a  New  Agenda  for  the  Care  and  Treatment  of  San  Francisco's 

Youthful  Offenders",  prepared  for  the  San  Francisco  Juvenile  Court  by  Jefferson  Associates  and 

Community  Research  Associates,  April  1987 

NCCD  -  National  Council  on  Crime  and  Delinquency 

PO  -  Juvenile  probation  officer  in  the  context  of  this  report. 

Referrals  -  Citation  issued  to  youth  to  appear  before  a  probation  officer  or  youth  taken  to 

Juvenile  Hall  by  arresting  police  officers  for  allegedly  committing  a  criminal  act.  Other  law 

enforcement  agencies  and  the  courts  also  make  referrals. 

RAI  -  Risk  Assessment  Instrument:  A  questionnaire  used  by  POs  to  evaluate  whether  or  not 

youth  are  a  danger  to  themselves  or  to  others  or  are  a  flight  risk  and  therefore  should  be  detained 

in  a  secure  facility. 

YGC  -  Youth  Guidance  Center,  commonly  known  as  Juvenile  Hall.  YGC  contains  a  secure 

facility  for  detaining  youth. 

Introduction 

The  Civil  Grand  Jury  initiated  its  investigation  of  the  juvenile  justice  system  in  response  to  press 
reports  suggesting  serious  issues  in  the  San  Francisco  Juvenile  Probation  Department  (JPD). 
Allegations  by  employees  of  misconduct  led  to  the  resignation  of  the  chief  of  the  JPD  in  the 
summer  of  2004. 3  In  the  fall  of  2004,  allegations  of  dangerous  conditions  at  the  Log  Cabin 
Ranch,  the  JPD's  secure  residential  facility  for  boys,  led  to  the  appointment  of  a  Blue  Ribbon 
Task  Force  by  the 
underlying  issues. 


Task  Force  by  the  mayor.4  Our  interest  in  the  welfare  of  children  prompted  us  to  study  the 


The  recent  appointment  of  a  new  chief  of  the  JPD,  William  Siffermann,5  also  represents  an 
opportunity  to  focus  the  City's  attention  on  the  problems  that  confront  our  juvenile  justice 


1  JPD  Annual  Report,  1999 

2  Ibid. 

3  "Probe  of  juvenile  probation.  Shredder  seized,  official  locked  out  of  her  SF  office,"  Ilene  Lelchuk,  SF  Chronicle. 
August  4,  2004. 

4  "Outrage  at  state  of  boys  camp;  DA  tours  center  for  troubled  youth,  demands  changes,"  SF  Chronicle.  December 
14,  2004 

s"New  chief  of  juvenile  probation  from  Chicago,"  SF  Chronicle.  February  23,  2005 


system.  He  will  need  the  strong  support  of  the  Juvenile  Probation  (JP)  Commission  and  the 
mayor,  as  well  as  the  staff  of  the  JPD,  to  address  these  problems.  We  hope  that  our  report  will 
give  the  new  chief  a  tool  with  which  to  justify  the  difficult  and  sometimes  unpopular  decisions 
we  believe  will  be  necessary  to  improve  conditions  at  the  JPD. 

From  inception,  we  were  overwhelmed  by  the  complexity  of  the  juvenile  justice  system.  Many 
City  departments  as  well  as  community-based  organizations  (CBOs)  are  involved  in  providing 
services  to  youth.  The  police,  the  court,  probation  department,  mental  health,  education,  child 
welfare,  district  attorney,  public  defender,  and  social  services  are  all  involved  in  providing 
service  to  youth  at-risk  of  detention.  They  must  cooperate  with  one  another  to  provide  the  most 
effective  service.  Although  they  all  seem  to  share  the  same  objective  of  helping  youth  to  escape 
the  confines  of  the  juvenile  justice  system,  they  don't  always  agree  about  the  means  of  achieving 
that  objective.  Furthermore,  the  large  number  of  participants  in  the  system  diffuses  authority, 
making  it  difficult  to  determine  and  enforce  accountability. 

Given  our  limited  time  and  resources,  we  have  focused  on  only  a  few  of  the  many  issues  that  are 
presently  preventing  the  juvenile  justice  system  from  being  as  successful  as  it  can  be.  The  focus 
of  our  report  is  on  the  considerable  efforts  that  the  City  has  made  to  reduce  the  rate  of  detention 
of  youth  in  secure  facilities  and  the  lack  of  success  of  these  efforts.  We  acknowledge  that  our 
report  is  not  comprehensive. 

Background 

We  begin  the  troubled  history  of  the  Juvenile  Probation  Department  in  1987,  with  the  report  of 
Jefferson  Associates  and  Community  Research  Associates,6  known  as  the  Jefferson  report  (JR), 
although  evidence  of  difficulties  precedes  this  comprehensive  report  by  decades.    The  JR 
informs  us  that  "twelve  different  studies  that  produced  limited  results"7  were  published  in  the 
preceding  decade.  The  JR  was  commissioned  by  the  San  Francisco  Superior  Court  (which  was 
responsible  for  the  management  of  the  JPD  at  the  time),  the  JPD,  and  the  mayor  to  "build  a  new 
agenda  for  the  Youth  Guidance  Center."8  The  description  of  some  of  the  problems,  which  this 
study  was  designed  to  address,  could  have  been  written  today: 

•  ". .  .the  deteriorated  lines  of  vertical  and  horizontal  communication  which  severely 
cripples  the  Department" 

•  "An  unnecessary  and  often  counterproductive  overreliance  on  secure  confinement  exists 
at  the  Youth  Guidance  Center" 

•  "The  staff  at  the  Youth  Guidance  Center  are...  frustrated  and  often  demoralized." 

•  "The  range  of  [community]  services  available  and  the  community's  continued 
willingness  to  work  in  partnership  with  the  Department  is  [sic]  critical  to  the 
implementation  of  this  plan."9 

The  JR  projected  that  the  population  of  youth  in  secure  detention  could  be  reduced  by  as  much  as 
70%,  using  criteria  developed  by  the  American  Bar  Association  and  the  National  Advisory 


6  "Creating  a  New  Agenda  for  the  Care  and  Treatment  of  San  Francisco's  Youthful  Offenders,"  prepared  for  the  San 
Francisco  Juvenile  Court  by  Jefferson  Associates  and  Community  Research  Associates,  April  1987. 

7  Ibid.,  page  1. 

8  Ibid. 

9  Ibid.,  page  iv-v. 


Committee  for  Juvenile  Justice  and  Delinquency  Prevention:  "Two  hundred  and  sixty-eight  of 
the  original  383  juveniles  [detained  by  the  JPD]  would  not  be  eligible  for  secure  detention  and 
would  instead  be  candidates  for  release  to  parents. .  .or  to  other  community-based  secure 
alternatives."10  The  JR  recommended  that  objective  criteria  such  as  those  used  by  American  Bar 
Association  and  the  National  Advisory  Committee  for  Juvenile  Justice  be  developed  by  the  JPD 
to  make  the  decision  to  detain  youth  in  a  secure  facility. 

The  JR  was  therefore  responsible  for  the  development  of  the  Risk  Assessment  Instrument  (RAI), 
which  established  criteria  for  detaining  arrested  youth  with  the  intention  of  reducing  the 
population  in  secure  detention.  This  goal  was — and  continues  to  be — based  on  a  belief  that  the 
community,  including  youth  in  the  juvenile  justice  system,  is  best  served  by  providing 
alternatives  to  detention. 

The  JR  speculated  that  the  lack  of  available  alternatives  to  detention  was  one  of  the  reasons  why 
youth  were  being  unnecessarily  detained.  Since  the  number  of  community-based  programs  has 
increased  substantially  since  1987,  one  might  expect  to  see  some  reduction  in  the  rate  of 
detention.  Based  on  the  small  sample  available  in  the  JR,  that  does  not  appear  to  be  the  case.  Of 
the  1,102  youth  referred  to  YGC  during  a  45-day  period,  about  35%  were  detained  in  a  secure 
facility  at  the  time  of  the  JR  in  1987."  Detentions  have  been  consistently  62%  of  referrals  to 
YGC  in  the  past  5  years  (see  Table  2).  In  other  words,  the  rate  of  detention  has  apparently 
increased  since  the  JR  was  written. 

San  Francisco  voters  approved  Proposition  L  in  1989,  which  amended  the  City  Charter  to  shift 
the  management  of  the  Juvenile  Probation  Department  from  the  Superior  Court  to  a  seven- 
member  Juvenile  Probation  Commission  appointed  by  the  mayor.  The  mayor  as  well  as  the 
entire  Board  of  Supervisors  supported  this  measure.  The  passage  of  Proposition  L  was  a 
response  to  the  demand  for  greater  community  involvement  in  the  juvenile  justice  system.  The 
Court  was  not  perceived  as  accessible  to  the  community.  San  Francisco  was  the  first  county  in 
California  to  engineer  such  a  change  and  only  two  other  counties  have  made  a  similar  change 
since.  Issues  related  to  the  JP  Commission  will  be  discussed  later  in  the  report. 

The  chief  probation  officer  is  appointed  by  the  mayor  (based  on  recommendations  from  the 
Commission)  to  lead  the  Department.  There  has  been  extraordinary  turnover  in  the  chief 
probation  officer  position  in  the  past  1 1  years.  There  have  been  9  chief  probation  officers  during 
that  period.  Such  turnover  in  leadership  is  rare  in  other  City  departments  in  a  comparable  time 
frame  and  is  symptomatic  of  deep-seated  problems  within  the  juvenile  justice  system. 

San  Francisco  has  also  seen  its  fair  share  of  change  when  it  comes  to  juvenile  justice  reform. 
The  mayoral  administration  of  Willie  Brown  made  a  tremendous  investment  of  resources  to 
reduce  the  number  of  youth  in  detention  by  creating  alternatives  for  eligible  youth.  One  such 
program,  the  Community  Assessment  and  Referral  Center  (CARC)  was  created  in  1998  under 
the  auspices  of  the  JPD  as  part  of  the  mayor's  Local  Action  Plan  for  Juvenile  Justice  reform. 
According  to  the  2001  National  Council  on  Crime  and  Delinquency  (NCCD)  report  on  CARC, 


'"ibid.,  page  78. 
"  Ibid.,  page  42 
12  Community  Assessment  Referral  Center  Annual  Report,  2002-03 
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the  center  sought  to  provide  intensive  services  to  arrested  youth  to  prevent  further  involvement  in 
the  juvenile  justice  system: 

"The  purpose  of  CARC  is  to  provide  a  single  point  of  entry  for  assessment,  service 
integration,  referral,  booking  [detention],  crisis  intervention,  and  mentoring  for  youth  12 
to  17  taken  into  custody  by  police  in  San  Francisco." 

CARC  is  administrated  by  Huckleberry  Youth  Programs,  a  community  organization  serving  at- 
risk  youth.  Under  contract14  to  the  City,  CARC  provides  services  in  collaboration  with  the  JPD, 
the  Sheriffs  Department,  Special  Programs  for  Youth  of  the  San  Francisco  Health  Department, 
the  Public  Defender's  office,  the  District  Attorney's  office,  as  well  as  other  community-based 
organizations. 

The  Juvenile  Detention  Alternatives  Initiative  (JDAI)  was  also  introduced  to  San  Francisco  to 
support  efforts  to  reduce  the  detention  of  youth.  In  the  early  90s,  the  Annie  E.  Casey 
Foundation,  which  focuses  on  issues  that  affect  at-risk  families  and  young  people,  funded  JDAI. 
Several  cities  in  the  US  were  awarded  funds,  technical  support,  and  expert  trainers  to  improve 
their  juvenile  justice  systems.  JDAI's  goals  are  to  reduce  the  unnecessary  use  of  secure 
detention,  minimize  delinquent  behavior,  provide  alternatives  to  detention  rather  than  more 
secure  facilities,  and  improve  conditions  in  secure  detention  facilities. 

JDAI  came  to  San  Francisco  in  late  2001,  early  2002.  In  San  Francisco,  JDAI  is  not  so  much  a 
program  as  a  system  of  reform,  which  facilitates  collaboration  of  all  stakeholders.  As  a  result  of 
JDAI,  many  workgroups  have  been  established,  coordinating  the  efforts  of  the  various 
stakeholders  of  the  juvenile  justice  community.  JDAI  was  instrumental  in  the  comprehensive 
revision  of  the  RAI  that  is  presently  used  to  determine  the  eligibility  of  youth  for  alternatives  to 
detention. 

While  external  fund  sources  for  the  development  of  alternatives  to  detention  have  increased,  the 
funding  of  the  JPD  by  the  City's  general  fund  has  decreased  from  $30.6  million  in  FY  2000-01 
to  $26.4  million  in  FY  2004-05.  This  loss  of  funding  required  a  substantial  reduction  in  staff  of 
the  JPD  paid  from  general  funds  from  321.3  FTE's  in  FY  2000-01  to  226.64  FTE's  in  FY  2003- 
04. 17  The  reduction  of  financial  support  of  the  JPD  while  funding  of  community -based  programs 
has  increased  has  contributed  to  the  competitive  and  confrontational  relationship  between  the 
JPD  and  those  who  advocate  for  alternatives  to  detention.  Several  representatives  of  the  JPD 
also  informed  us  that  the  staff  reductions  have  reduced  supervisory  staff  and  have  contributed  to 
the  inadequate  leadership  of  the  POs  that  we  will  describe  in  our  report. 

Evaluating  Alternatives  to  Detention 

The  Juvenile  Probation  Commission  and  the  mayor  (through  the  Mayor's  Office  of  Criminal 
Justice)  are  responsible  for  the  management  of  the  JPD  through  the  chief  PO.  Both  the 


13  "Evaluation  of  the  Community  Assessment  and  Referral  Center,  San  Francisco,"  National  Council  on  Crime  and 
Delinquency,  2001,  page  1. 

14  A  grant  mechanism  is  actually  used  to  purchase  these  services.  The  grant  functions  like  a  contract. 

15  Ibid.,  page  21. 

16  "Consider  the  Alternatives;  Planning  and  Implementing  Detention  Alternatives,"  Paul  DeMuro,  Pathways  1999:7 
1   Source:  Juvenile  Probation  Department 


Commission  and  the  mayor  are  committed  to  providing  alternatives  to  detention  for  as  many 
youth  in  the  juvenile  justice  system  as  possible.  The  primary  mechanisms  for  achieving  this  goal 
are  the  Community  Assessment  Referral  Center  (CARC),  the  Juvenile  Detention  Alternative 
Initiative  (JDAI),  and  the  many  community-based  organizations  (CBOs)  which  provide  an  array 
of  services  to  youth  at-risk  of  entering  the  juvenile  justice  system. 

We  evaluated  the  success  of  these  efforts.  By  definition,  youth  that  are  eligible  for  services 
provided  by  CARC  staff  are  not  detained  in  a  secure  facility.  They  are  released  to  their  parent  or 
guardian  and  staff  provides  case  management  with  the  objective  of  keeping  them  in  their  own 
homes  and  out  of  the  juvenile  justice  system  in  the  future.  The  number  of  youth  served  by 
CARC  reached  a  high  of  694  in  2000  and  declined  to  501  in  2004.  The  hours  of  operation  of 
CARC  were  reduced  in  July  2004  from  Monday  through  Saturday  10  am  to  2  am  to  Monday 
through  Friday  9  am  to  midnight  as  a  result  of  budget  cuts.  This  may  be  one  reason  why  the 
number  of  youth  served  has  decreased.  Theoretically  youth  who  are  eligible  for  CARC  services 
are  referred  back  to  CARC  if  they  are  taken  to  YGC  when  CARC  is  closed.  In  practice,  this  does 
not  happen  uniformly. 

Chart  1 
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•Source  NCCD  Evaluation,  May  1998  -  March  2000 

CARC,  April  2000,  November  2004;  December  2004  extrapolated  from  July-June  2003  data 
Note:  Hours  of  operation  expanded  in  March  1999  from  M-F  noon  to  9  pm  to  M-Sat  10  am  to  2  am 
Hours  of  operation  reduced  in  July  2004  to  M-F  9  am  to  midnight 

However,  the  percentage  of  arrested  youth  who  are  served  by  CARC  has  been  stable  during  the 
last  three  fiscal  years  (See  Table  2),  indicating  that  the  declining  number  of  arrests  is  also 
reducing  the  number  of  youth  served  by  CARC.  We  assume  that  the  declining  number  of 
arrests  is  explained  by  the  declining  population  of  children  in  San  Francisco,  which  is  well- 
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documented.  According  to  arrest  data  available  to  CARC  ,  it  is  serving  approximately  22%  of 
all  arrested  youth.  (Note  that  the  periods  of  time  in  Tables  1  and  2  are  different;  Table  1  reports 
fiscal  years,  from  July  to  June,  and  Table  2  reports  calendar  years.) 


1 

Table  1 
Disposition  of  Arrested  Youth* 

FY  01-02 

Percent 
of  Total 

FY  02-03 

Percent 
of  Total 

FY  03-04 

Percent 
of  Total 

Brought  to  CARC 

566 

21.47% 

595 

22.41% 

513 

22.64% 

Not  Brought  to  CARC 

CARC  closed 

511 

19.39% 

481 

18.12% 

418 

18.45% 

Out  of  County 

398 

15.10% 

276 

10.30% 

196 

8.60% 

Ineligible  charge 

589 

22.30% 

714 

26.70% 

622 

27.40% 

CARC  denied  by  PO 

177 

6.71% 

306 

11.53% 

229 

10.11% 

Station  Release 

207 

7.85% 

70 

2.64% 

57 

2.52% 

CARC  not  contacted 

98 

3.72% 

153 

5.76% 

180 

7.94% 

No  Guardian  Available 

52 

1.97% 

33 

1.24% 

24 

1.06% 

Other 

38 

1.40% 

27 

1.00% 

27 

1.20% 

Total  Arrested 

2636, 

100% 

2655 

100% 

2266 

100% 

•Source:  CARC 

The  effectiveness  of  CARC  can  be  measured  in  many  ways,  but  we  first  considered  the  question 
of  whether  or  not  CARC  has  achieved  one  of  its  primary  goals,  which  is  to  reduce  the  number  of 
youth  who  are  detained.  According  to  data  provided  by  the  JPD,  the  percentage  of  arrested 
youth  who  are  detained  has  not  changed  since  CARC  was  established  in  May  1998. 

Table  2 

Juvenile  Probation  Department 

Summary  Statistics* 


1998 

2004 

Percent 
Change 

Total  Referrals 

5222 

3026 

-42.05% 

Referrals  Detained  by  YGC 

3285 

1880 

-42.77% 

Percent  Detained 

62.91% 

62.13% 

-1.24% 

Average  Length  of  Stay 

13 

19.18 

47.54% 

Average  Daily  Population 

120 

94 

-21.67% 

'Source:  JPD  annual  and  monthly  reports 
These  data  indicate  that: 

•     Detentions  are  consistently  62%  of  all  referrals  from  1998  to  2004. 


18  The  number  of  arrests  reported  by  CARC  are  lower  than  the  number  of  referrals  reported  by  JPD.  This  is 
consistent  with  the  broader  definition  of  referrals  (see  Glossary). 
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•  Both  referrals  and  detentions  have  decreased  by  42%  from  1998  to  2004. 

•  The  average  length  of  detention  has  increased  during  this  period  by  48% 

•  It  follows  that  the  average  daily  population  of  detained  youth  has  declined  by  only  22%, 
about  half  the  decline  in  the  number  of  arrests. 

We  conclude  that  although  CARC  service  remains  stable  at  about  22%  of  arrested  youth,  CARC 
service  to  arrested  youth  has  not  resulted  in  a  decrease  in  the  rate  of  detention. 

Since  youth  who  are  arrested  for  serious  crimes  are  not  eligible  for  CARC  services,  one 
explanation  for  increased  rates  of  detention  could  be  that  although  the  number  of  arrests  is 
declining,  the  seriousness  of  the  crimes  for  which  youth  are  arrested  is  increasing.  Therefore,  we 
analyzed  the  crimes  for  which  youth  are  arrested  to  determine  if  there  is  any  increase  in  the 
seriousness  of  crimes,  (see  Appendix  B)  We  determined  that: 

•  The  percentage  of  referrals  to  the  JPD  for  misdemeanors  remains  stable  at  roughly  50% 
of  total  referrals  from  1998  to  2003  (the  latest  period  for  which  such  data  are  available). 

•  The  percentage  of  youth  referred  to  the  JPD  for  misdemeanors  who  are  subsequently 
detained  at  YGC  has  increased  from  60%  to  63%. 

Available  data  indicate  that  the  crimes  for  which  youth  are  arrested  in  San  Francisco  are  not 
becoming  more  serious. 

Given  that  CARC  has  not  been  successful  in  reducing  the  percentage  of  arrested  youth  who  are 
detained  by  the  Youth  Guidance  Center  (YGC),  we  must  consider  if  the  existence  of  CARC  has 
"widened  the  net".  This  phrase  is  commonly  used  to  describe  one  of  the  dangers  of  establishing 
a  referral  center  such  as  CARC.  "Net  widening"  occurs  when  youths  are  brought  into  the 
juvenile  justice  system  that  would  not  otherwise  be  brought  into  the  system.  Rather  than 
reducing  the  population  of  youth  in  the  juvenile  justice  system,  the  population  is  increased  by 
"net  widening".19 

The  Center  on  Juvenile  and  Criminal  Justice  in  San  Francisco  reported  such  a  result  to  the  Board 
of  Supervisors: 

"The  Brown  administration's  juvenile  justice  initiatives  have  not  resulted  in  system 
reforms.  Instead,  to  maintain  a  stable  number  of  youth,  it  appears  a  wider  pool  of 
lower-risk  youth  were  simply  absorbed  into  the  system  in  order  to  keep  the  juvenile  hall 
and  the  rolls  of  the  new  programs  filled.  Such  a  process  is  known  in  corrections,  as  net 
widening.  Net  widening  is  the  process  in  which  lower-risk  youths  are  processed  into 
the  juvenile  justice  system  who  would  not  have  been  processed  previously."20 

This  is  not  to  say  that  youth  served  by  CARC  do  not  benefit  from  those  services.  Youth  who 
have  been  arrested,  but  would  not  have  been  detained  in  the  past  may  be  prevented  from  further 


19  "Evaluation  of  the  Community  Assessment  and  Referral  Center,  San  Francisco,"  National  Council  on  Crime  and 
Delinquency,  2001,  page  10 

20  "An  Analysis  of  San  Francisco  Juvenile  Justice  Reforms  During  the  Brown  Administration.  A  Report  to  the  San 
Francisco  Board  of  Supervisors,"  Center  on  Juvenile  &  Criminal  Justice. 
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involvement  in  the  juvenile  justice  system  as  a  result  of  their  experiences  with  CARC,  thereby 
ultimately  narrowing  the  net.  The  National  Council  on  Crime  and  Delinquency  (NCCD) 
performed  a  comprehensive  evaluation  of  CARC  in  2001,  to  determine  its  benefits.  It  concluded 
that, 

"...there  are  some  helpful  indicators  that  CARC  is  helping  youths  in  San  Francisco 
access  services  and  alleviate  some  risk  factors.  Those  who  participated  in  the  CARC 
program  had  fewer  out  of  home  placements,  completed  probation  at  a  higher  rate,  and 
decreased  their  percentage  of  suspensions  and  expulsions  [from  school]  from  prior  to 
program  entry  to  the  follow-up  periods.  In  addition  those  who  successfully  completed 
the  intervention  had  significantly  fewer  arrests  during  the  intervention  and  in  the 
follow-up  periods."21 

Case  management  by  CARC  staff  account  for  some  of  these  accomplishments.  In  addition, 
CARC  staff  refers  the  youth  they  serve  to  a  wide  array  of  community-based  organizations 
(CBOs).  The  NCCD  evaluation  found  that  youth  served  (a  random  sample  of  199  cases)  by 
CARC  were  referred  to  1 13  such  organizations.22  To  the  extent  that  these  services  reduce  the 
risk  factors  for  subsequent  arrest  and  detention,  they  are  successful  preventive  measures.  We 
will  discuss  the  effectiveness  of  CBOs  later  in  this  report. 

However,  the  NCCD  evaluation  also  found  no  significant  differences  between  the  youth  served 
by  CARC  and  the  control  group  used  for  comparison  by  the  study  in  recidivism,  restitution  and 
community  service  requirements  that  were  hypothesized  by  the  study.      NCCD  concluded  that 
the  NCCD  "experimental  design  was  flawed."  In  particular,  they  believed  that  the  non-random 
and  historical  sample  used  for  the  comparison  group  was  not  comparable  to  the  group  treated  by 
CARC.24 

The  cost  of  CARC  must  be  taken  into  consideration.  The  budget  for  CARC  in  the  current  fiscal 
year  is  about  $750,000.25  This  excludes  the  cost  of  the  probation  officer,  the  deputy  sheriff,  and 
the  public  health  employee,  as  well  as  the  cost  of  the  CBOs  to  which  youth  are  referred  by 
CARC.  Recall  that  CARC's  hours  of  operation  were  reduced  in  July  2004.  If  the  number  of 
youth  served  per  month  during  the  first  half  of  this  fiscal  year  FY  04-05  is  approximately  the 
same  in  the  second  half  of  this  fiscal  year,  about  400  youth  will  be  served.  In  that  case,  the  cost 
of  CARC  per  youth  served  will  be  approximately  $1,875  in  the  current  fiscal  year,  FY  04-05. 

The  cost  of  CARC  compares  favorably  to  the  cost  of  detention  at  YGC.  The  JPD  estimates  that 
the  direct  cost  of  detention  at  YGC  was  $257.94  per  day  in  FY  03-04.  The  average  length  of 
stay  for  a  youth  in  detention  at  YGC  was  19.18  days  in  2004  (Table  2).  Therefore,  the  average 
cost  of  a  typical  detention  at  YGC  is  approximately  $4,947  or  2.6  times  the  cost  of  youth  served 
by  CARC. 


21  "Evaluation  of  the  Community  Assessment  and  Referral  Center,  San  Francisco,"  National  Council  on  Crime  and 
Delinquency,  2001,  page  79. 

22  Ibid.,  page  51.  We  were  unable  to  confirm  if  NCCD  meant  to  say  "113  referrals  to  such  organizations"  as 
opposed  to  1 13  organizations.  We  have  therefore  quoted  the  report,  although  we  question  its  accuracy. 

23  Ibid-,  page  79. 

24  Ibid..  Chapter  6,  page  2 
"Source:  CARC 
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Absent  clear  evidence  that  CARC  has  provided  a  rehabilitative  alternative  to  youth  who  would 
otherwise  have  been  detained  or  that  those  served  by  CARC  are  less  likely  to  be  arrested  in  the 
future,  one  might  conclude  that  CARC  has  not  been  successful.  We  have,  however,  not  reached 
this  conclusion  because  we  believe  there  are  many  factors  outside  CARC's  control  that  have 
prevented  it  from  achieving  these  objectives.  We  will  now  attempt  to  identify  some  of  those 
barriers  and  suggest  means  of  overcoming  them. 

Barriers  to  Success  of  Alternatives  to  Detention  -  Risk  Assessment  Instrument 

One  of  the  chief  barriers  to  CARC's  success  is  the  PO's  misuse  or  the  lack  of  use  of  the 
instrument  used  to  decide  when  youth  should  be  detained  at  Juvenile  Hall  or  referred  to  CARC 
for  case  management.  This  instrument  is  called  the  Risk  Assessment  Instrument  (RAI).  (See 
Appendix  C)  It  was  created  after  the  Jefferson  report  was  issued  in  1987  as  a  means  of 
establishing  policies  (and  monitoring  adherence  to  those  policies)  regarding  the  decision  to 
detain  or  release  arrested  youth.  JPD  policies  require  that  youth  be  detained  if  they  are 
considered  a  danger  to  themselves  or  to  others  or  if  they  are  considered  a  flight  risk.  The  RAI 
was  designed  to  predict  these  risk  factors.  To  the  extent  that  the  RAI  is  employed,  it  ensures  that 
detention  decisions  are  made  equitably  and  it  documents  that  important  decision. 

When  the  Juvenile  Detention  Alternatives  Initiative  (JDAI)  came  to  the  JPD,  they  discovered 
that  although  the  JPD  was  using  the  RAI,  POs  were  overriding  it  more  often  than  they  were 
following  it.  JDAI  therefore  initiated  a  comprehensive  evaluation  of  the  RAI  with  the  objective 
of  increasing  its  acceptance  by  the  POs  who  are  responsible  for  using  it.  JDAI  philosophy 
requires  the  collaboration  of  all  participants  in  the  juvenile  justice  system  in  the  development  of 
such  policies.  Collaboration  theoretically  facilitates  consensus  and  ultimately  cooperation  of 
participants  in  the  process.  Therefore,  the  working  group  that  revised  the  RAI  was  composed  of 
representatives  of  several  organizations,  including  probation  officers,  CARC  staff,  public 
defenders,  and  deputy  district  attorneys. 

Despite  the  fact  that  POs  were  involved  in  the  revision  of  the  RAI,  their  adherence  to  it  remains 
inadequate  to  meet  the  objective  of  reducing  the  population  of  youth  detained  at  YGC.  The 
following  table  is  based  on  data  collected  by  JDAI  for  a  year  starting  just  a  few  months  after  all 
stakeholders  agreed  to  a  revision  of  the  RAI.  There  were  602  overrides  of  the  RAI  during  this 
one-year  period.  There  were  480  youth  served  by  CARC  in  lieu  of  detention  in  2003  (a  period  of 
time  closely  corresponding  to  the  time  period  of  the  reported  data  regarding  overrides). 
Therefore,  of  the  total  number  of  youth  eligible  for  services  of  CARC  (according  to  the  RAI)  in 
lieu  of  detention,  more  were  detained  (602)  than  were  served  by  CARC  (480).  In  other  words, 
the  number  of  youth  who  are  detained  even  though  the  RAI  indicates  that  they  are  eligible  for 
release  is  greater  than  the  number  of  youth  who  are  released  to  CARC  for  case  management. 
POs  continue  to  override  the  RAI  more  often  they  observe  it. 

The  following  table  reports  the  types  of  arrests  that  are  theoretically  eligible  for  CARC  services 
that  are  being  detained  by  POs  as  a  result  of  overrides  of  the  RAI. 
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Table  3 
Detained  Youth  -  Overrides  of  Risk  Assessment  Instrument* 
2/15/03-2/15/04 


Charge 

Penal 
Code 

Section 

Percent 
Arrests 

Percent 

RAI 
overrides 

Violation  of  home  detention 

628.1 

5.0% 

16.3% 

Violation  of  probation 

777  A2 

5.0% 

14.3% 

Drug  related 

11350 

9.0% 

13.8% 

Battery 

242 

4.0% 

6.1% 

Prostitution 

647, 
653.22 

3.0% 

6.0% 

Shoplifting 

484 

3.0% 

5.8% 

Burglary 

459 

5.0% 

5.3% 

707^  arrests  under  14  are 
considered  eligible  for  CARC  as 
an  exception 

707  (under 
14) 

1.4% 

5.0% 

Car  theft 

10851 

4.0% 

4.8% 

PO  wants  a  youth  in  his/her 
caseload  to  be  detained 

PO602 

2.0% 

4.8% 

Threats,  e.g.,  terrorist 

422 

2.0% 

3.5% 

False  information  to  arresting 
officers 

148 

2.0% 

1.8% 

Other 

RAI  score 

less  than 

10 

13.0% 

12.5% 

Total 

58.4% 

100.0% 

'Source:  JDAI 

The  RAIs  most  likely  to  be  overridden  by  POs  were  for  violation  of  home  detention  and 
violation  of  probation.  These  violations  of  court  orders  account  for  over  30%  of  all  overrides  of 
the  RAI.  These  non-violent  charges  are  one  of  the  chief  targets  of  the  JDAI.  If  these  youth  are 
not  considered  a  danger  to  themselves  or  others,  advocates  for  alternatives  to  detention  maintain 
that  they  should  not  be  detained  just  because  they  violated  the  terms  of  their  probation. 
Advocates  for  alternatives  to  detention  consider  the  detention  for  such  non-violent  violations 
unnecessarily  punitive.  One  high-level  court  official  that  orders  the  terms  of  probation  expressed 
the  opinion  during  an  interview  that  assignments  to  evening  reporting  centers  may  be  more 
appropriate  than  detention  for  such  violations. 


There  are  other  Departmental  obstacles  to  the  optimal  use  of  the  RAI  to  provide  alternatives  to 


detention.  JPD  policy    requires  the  signature  of  a  supervisor  for  all  overrides  of  the  RAI  by  a 
PO.  Every  PO  with  whom  we  spoke,  agreed  that  supervisors  rarely  approve  overrides,  in 
violation  of  that  policy.  In  contrast,  we  understand  that  the  chief  probation  officer  in  Santa  Cruz 
County  reviews  all  overrides  of  their  risk  assessment  instrument  within  24  hours.  Alternatives  to 


26  707  is  a  penal  code  for  a  type  of  serious  crime  considered  violent  and  therefore  usually  requiring  secure  detention. 

27  Section  IV,  Intake  Services,  Policy  8.01,  Probation  Services  Division  Policy  and  Procedures,  January  5,  2004. 
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detention  are  aggressively  pursued  in  Santa  Cruz  County.  This  is  one  of  many  symptoms  of  the 
lack  of  management  control  at  the  JPD  in  San  Francisco. 

The  PO  at  CARC  makes  the  detention  decisions  for  youth  brought  to  CARC.  We  were  informed 
that  the  RAI  is  not  completed  at  CARC.  The  CARC  PO  decides  whether  or  not  to  detain  youth 
without  such  documentation  of  the  basis  for  his  decision,  in  violation  of  JPD  policy  that  requires 
the  completion  of  the  RAI.  This  is  another  indicator  of  the  lack  of  management  control  at  the 
JPD. 

The  fact  that  some  POs  are  not  completing  the  RAI  and  that  most  overrides  are  not  being 
approved  by  supervisors,  as  theoretically  required  by  JPD  policies,28  should  be  a  matter  of  some 
concern  to  the  JPD  and  to  the  Courts.  How  can  the  public  be  assured  that  all  arrested  youth  are 
being  treated  equitably?  How  can  the  JPD  document  equitable  treatment  of  arrested  youth? 
How  can  the  JPD  respond  to  accusations — which  abound — that  decisions  made  by  JPD  POs  are 
arbitrary,  subjective  and  violate  the  spirit  and  intent  of  the  RAI  policy? 

The  POs  with  whom  we  spoke  were  uniformly  committed  to  their  right  and  obligation  to 
override  the  RAI  without  supervisory  approval  in  order  to  detain  arrested  youth  when  they 
believe  that  their  judgment  is  superior  to  the  results  of  the  RAI.  The  NCCD  evaluation  of  2001, 
also  observed  this  attitude: 

"Even  in  the  second  year  of  the  CARC  implementation,  probation  officers  were 
skeptical  of  CARC's  services,  effectiveness  and  its  role  in  the  juvenile  justice  system. 
Much  of  the  complaints  arose  from  concerns  that  CARC  was  not  holding  youth 
accountable  for  their  offenses,  that  CARC  staff  were  not  trained  to  evaluate  the 
circumstances  surrounding  the  offense  or  determine  the  appropriate  course  of  action  for 
the  youths. .  .Probation  officers  at  YGC  did  not  seem  to  recognize  that  the  probation 
officer  at  CARC  had  sole  authority  for  accepting  or  rejecting  referrals  to  CARC,  within 
the  eligibility  guidelines. .  .The  CARC  probation  officers  had  access  to  the  same 
database  as  the  probation  officers  stationed  at  YGC  via  a  networked  computer  terminal 
in  their  offices  at  the  CARC  offices."29 

We  have  more  recent  evidence  that  the  skeptical  attitude  of  POs  toward  detention  alternatives 
persists.  Minutes  of  the  JP  Commission  meeting  of  November  5,  2004,  quote  the  President  of 
the  Probation  Officer's  Association  (POA): 

"Rich  Perino  expressed  the  concerns  of  the  POA  for  some  of  the  principles  and/or 
processes  of  the  JDAI,  saying  it  was  taking  up  precious  scarce  resources  in  the  Dept  and 
asked  for  the  opportunity  to  present  their  case  to  the  Commission." 

Mr.  Perino  was  the  founder  of  the  POA  and  has  been  re-elected  the  president  several  times.  We 
therefore  assume  that  his  opinion  of  JDAI  is  typical  of  POs.  In  our  interviews,  we  found  that 
many  POs  felt  invulnerable.  One  said,  "I'm  a  Civil  Service  Employee.  I'd  have  to  rob  a  bank  to 


28  Section  IV,  Intake  Services,  Policy  8.01,  Probation  Services  Division  Policy  and  Procedures,  January  5,  2004. 

29  "Evaluation  of  the  Community  Assessment  and  Referral  Center,  San  Francisco,"  National  Council  on  Crime  and 
Delinquency,  2001,  page  55-56. 
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be  fired."  This  display  of  bravado,  however,  belies  the  unspoken  fear  of  potential  layoffs  if  the 
City  were  successful  in  reducing  the  population  of  youth  in  secure  detention. 

We  hope  the  new  chief  will  provide  the  strong  leadership  needed  to  move  the  JPD  forward  in  the 
same  direction  and  that  he  will  have  the  support  of  the  mayor  and  the  Commission  to  do  so. 
Even  those  POs  who  freely  admit  that  they  aren't  following  JPD  policies,  expressed  a  desire  for 
the  new  chief  to  bring  order  to  what  many  describe  as  chaos.  One  PO  spoke  of  a  need  for  the 
new  chief  to  institute  a  "military  model"  of  discipline.  Several  POs  expressed  a  desire  for  the 
new  chief  to  reinstate  the  "chain  of  command."  As  do  the  youth  they  serve,  the  POs  feel  the 
need  for  order. 

POs  are  presently  lobbying  to  revise  the  RAI  to  lower  the  score  required  to  detain  youth  who 
would  otherwise  be  eligible  for  the  alternatives  provided  by  CARC.  Their  objective  is  to  reduce 
the  number  of  overrides  without  reducing  the  number  of  youth  in  detention.  The  arrival  of  a 
new  chief  probation  officer  provides  a  timely  opportunity  to  reconsider  the  RAI  for 
possible  revision. 

There  are  probably  several  reasons  why  many  POs  are  not  committed  to  reducing  the  population 
of  detained  youth.  A  sincere  desire  to  serve  at-risk  youth  as  well  as  to  protect  the  public  is 
undoubtedly  one  of  the  reasons.  However,  the  dwindling  number  of  arrested  youth  with  the 
potential  for  a  resulting  reduction  in  the  caseloads  of  the  POs  is  surely  another  likely  explanation. 
The  JPD  reported  that  the  average  caseload  of  POs  in  December  2004  was  25. 30  Several  people 
we  interviewed  told  us  that  the  typical  caseload  of  POs  in  other  local  jurisdictions  is  considerably 
larger.  If  caseloads  of  POs  continue  to  decrease  and  current  external  sources  of  support  of  PO's 
salaries  expire  and  are  not  replaced,  POs  will  be  vulnerable  to  layoff. 

POs  believe  that  their  positions  are  secure  because  their  salaries  are  heavily  subsidized  by  a 
federal  fund  source  (Title  IVE).  Approximately  two-thirds  of  the  salaries  and  benefits  of  the  POs 
are  paid  by  this  fund  source.  We  were  informed  that  the  purpose  of  this  funding  is  to  support 
children  in  foster  care.  Reports  of  the  time  POs  devote  to  this  specific  population  of  children  in 
foster  care  (or  potentially  in  foster  care)  are  used  to  determine  the  amount  of  the  subsidy.  If  the 
population  of  foster  children  is  stable,  the  amount  of  time  spent  serving  that  population  should 
not  necessarily  decrease  as  the  number  of  POs  decreases.  This  implies  that  the  number  of  POs 
could  decrease  without  decreasing  the  amount  of  funding  available  from  this  source. 
Conversely,  hiring  more  POs  will  not  necessarily  increase  the  amount  of  the  salary  subsidy, 
contrary  to  the  stated  beliefs  of  some  of  the  POs  we  interviewed.  If  the  caseload  of  the  POs 
dwindles,  POs  would  be  wise  to  understand  that  their  positions  are  not  invulnerable  because  of 
the  subsidy  of  their  salaries. 

POs  could  ensure  their  employment  by  actively  engaging  in  the  rehabilitative  future  of  the 
juvenile  justice  system.  There  are  opportunities  for  POs  to  participate  in  CARC,  but  so  far  they 
have  been  unwilling  to  do  so.  There  is  presently  only  one  PO  who  is  willing  to  serve  at  CARC 
full  time.  Coverage  by  a  PO  at  CARC  is  therefore  inadequate  to  cover  all  hours  of  operation. 
CARC  staff  must  call  the  on-duty  PO  at  YGC  to  make  the  detention  decision  for  arrested  youth 


30  JPD,  Monthly  Report,  December  2004,  page  5 

31  The  CARC  PO  is  available  only  40  hours  per  week  of  the  75  hours  per  week  of  operation  of  CARC. 
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when  there  is  not  a  PO  on  duty  at  CARC.  When  the  PO  at  CARC  is  on  leave,  a  substitute  is 
assigned  by  YGC.  However,  the  substitutes  often  take  a  few  hours  to  arrive  and  they  are  not 
always  familiar  with  CARC's  procedures.  We  hope  that  the  new  chief  of  the  JPD  will  address 
these  management  issues. 

Other  Barriers  to  Success 

Police  officers  are  the  initial  contact  for  all  arrested  youth.  They  are  required  by  SFPD  policy  to 
contact  CARC  first  when  CARC  is  open,  (see  Appendix  D)  This  policy  was  issued  to  police 
officers  in  the  form  of  a  "Department  Bulletin"  rather  than  being  incorporated  into  the  more 
official  "General  Orders".  Although  considerable  progress  has  been  made  in  implementing  this 
policy,  in  practice  police  are  still  bringing  youth  to  YGC  when  CARC  is  open.  As  reported  in 
Table  1,  approximately  8%  of  arrested  youth  were  transported  directly  to  YGC  without 
contacting  CARC  (while  CARC  was  open)  in  FY  03-04,  an  increase  from  previous  fiscal 
years. 

There  are  probably  many  factors  in  the  reluctance  of  police  to  contact  CARC  before  taking  youth 
to  YGC.  We  have  identified  a  few  of  those  factors.  The  fact  that  CARC  is  not  open  24  hours 
per  day,  7  days  per  week  is  probably  the  chief  obstacle  to  uniform  compliance.  If  CARC  is 
always  open,  exceptions  to  its  use  are  more  difficult  to  justify.  To  illustrate  this  principle,  we 
offer  this  example  of  a  legitimate  exception  that  exists  presently.  Although  CARC  is 
theoretically  open  until  midnight  on  weekdays,  the  CARC  staff  is  apparently  unwilling  to  accept 
youth  toward  the  end  of  their  shift  because  it  takes  approximately  2  hours  to  complete  the  intake 
process.  Youth  cannot  be  kept  overnight  at  CARC  because  there  are  no  secure  facilities. 

The  Tenderloin  location  of  CARC  is  probably  another  factor  in  reducing  compliance  of  police 
officers  because  it  is  near  the  north  end  of  the  City,  far  from  YGC  at  the  south  end.  A  more 
centralized  location  might  increase  the  willingness  of  police  to  contact  CARC.  If  CARC  were 
more  centrally  located,  police  officers  would  be  able  to  spend  time  on  the  streets  that  they  now 
spend  transporting  a  juvenile  to  CARC.  There  are  other  potential  benefits  to  relocating  CARC. 
If  it  were  closer  to  YGC,  communication  and  therefore  collaboration  with  POs  might  also 
improve. 

The  JP  Commission  is  very  supportive  of  CARC  and  other  means  of  providing  alternatives  to 
detention.  They  recently  asked  CARC  staff  to  explain  why  they  were  not  able  to  provide 
services  to  more  youth.  We  draw  upon  CARC's  response  2  to  this  question  to  identify  other 
barriers  to  achieving  its  goals: 

•  Virtually  all  youth  on  probation  are  detained  at  YGC  at  the  discretion  of  the  supervising 
PO,  regardless  of  the  RAJ  score. 

•  CARC  will  not  release  arrested  youth  unless  a  parent  or  guardian  will  accept  custody. 

•  Arrested  youth  are  automatically  detained  if  there  is  an  outstanding  warrant  for  their 
arrest. 

•  RAJ  scores  are  overridden  by  POs  out  of  expressed  concern  for  potential  victims. 

•  Police  officers  consider  arrested  youth  "out  of  control"  which  is  a  prerequisite  to 
detention  regardless  of  the  reason  for  arrest. 


32 
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•  POs  are  under  the  mistaken  impression  that  they  have  some  liability  if  they  release  youth 
who  are  a  danger  to  themselves  or  others.  3 

•  Youth  who  are  wards  of  the  court  are  sometimes  detained  because  the  group  home  or 
foster  parent  refuses  custody.  Because  there  is  an  insufficient  number  of  alternative 
placements,  these  youth  are  sometimes  "housed"  at  YGC  even  though  they  may  not  be 
considered  dangerous.  Shelter  provided  by  the  Department  of  Human  Services  may  be  a 
more  appropriate  placement  than  YGC  in  these  cases. 

Most  of  these  practices  and  concerns  could  and  should  be  addressed  by  JPD  policies  and 
procedures,  in  collaboration  with  other  City  departments  as  needed.  Once  clear-cut  policies  are 
in  place,  JPD  management  must  monitor  adherence  to  those  policies.  For  example,  a  supervisor 
who  has  made  a  commitment  to  the  objective  of  reducing  the  population  of  youth  in  secure 
detention  must  approve  all  overrides  of  the  RAI  recommended  by  POs.  Annual 
performance  reviews  of  POs  should  be  conducted,  which  include  reports  on  adherence  to 
all  policies  such  as  this.  We  understand  that  such  reviews  are  not  presently  being  conducted. 
They  should  be  a  top  priority  for  the  new  chief  of  the  JPD. 

Community-Based  Organizations 

The  number  of  CBOs  that  are  funded  by  grants34  administered  by  the  JPD  has  proliferated  since 
1996: 

•  FY  95-96:  The  JPD  estimates  that  approximately  10  CBOs  received  about  S 1 .3  million. 

•  FY  04-05:  The  JPD  is  presently  awarding  grants  to  approximately  4 1  CBOs  costing  about 
$3.7  million.35 

POs,  in  all  likelihood  aware  of  the  flow  of  substantial  amounts  of  money  to  CBOs,  are 
predictably  critical  of  the  value  of  the  services  provided  by  the  CBOs.  We  assume  that  perceived 
competition  for  scarce  resources  is  the  primary  basis  of  their  criticism.  Given  the  substantial 
reductions  in  the  budget  of  the  JPD  reported  earlier,  one  should  expect  such  a  reaction. 

However,  we  were  less  prepared  for  the  criticism  of  CBOs  from  high-level  Court  officials. 
These  officials  expressed  their  opinion  that  the  CBOs  are  serving  primarily  low-risk  youth  at  the 
expense  of  high-risk  youth.  While  funding  of  CBOs  has  increased,  funding  of  the  JPD  has 
decreased,  contributing  to  management  problems  at  the  JPD.  The  Chronicle  corroborated  this 
view  in  reporting  the  testimony  of  Judge  Patrick  Mahoney,  one  of  the  judges  assigned  to  the 
Juvenile  Delinquency  Court  at  YGC,  at  a  public  hearing  of  the  Board  of  Supervisors  on  March  2, 
2005: 

"Superior  Court  Judge  Patrick  Mahoney  sent  a  statement  that  he,  as  a  principal  decision 
maker,  has  been  keeping  more  juveniles  locked  up  before  their  court  appearances.  He 


33  The  City  Attorney  has  assured  JPD  POs  that  they  have  no  personal  liability  for  following  JPD  policies  and 
procedures.  This  assurance  is  attached  to  the  last  page  of  the  RAI  (see  Appendix  C). 

4  We  are  reporting  only  those  grants  that  are  administered  by  the  JPD.  There  are  many  grants,  as  well  as  contracts, 
that  provide  services  to  youth  in  San  Francisco  through  other  City  departments,  such  as  Children,  Youth,  and 
Families,  Human  Services,  etc.  We  have  not  included  these  sources  of  funding  of  services  to  children  in  our  report 
because  they  serve  many  youth  outside  the  juvenile  justice  system. 


35  Source:  JPD 
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said  he  and  other  judges  "lack  sufficient  confidence"  about  the  quality  of  supervision  in 
many  community-based  programs  to  release  high-risk  youth  to  them."36 

All  critics  of  CBOs  were  uniform  in  their  perception  that  support  for  CBOs  has  a  strong  political 
component.  That  is,  CBOs  are  perceived  to  have  been  the  political  base  of  the  former  mayor, 
Willie  Brown.  Providing  funding  to  CBOs  was  apparently  considered  a  means  of  serving  the 
former  mayor's  community  of  interests. 

However,  we  believe  that  it  is  the  external  fund  sources  used  to  purchase  the  services  of  the 
CBOs  that  are  primarily  responsible  for  the  growth  of  the  number  of  CBOs  and  the  types  of 
services  that  they  provide.  Federal  and  state  grants  have  funded  most  of  the  grants  awarded  to 
CBOs.  According  to  the  Juvenile  Justice  Local  Action  Plan,  "2005  Update",  most  of  these  fund 
sources  were  intended  to  be  used  to  prevent  youth  from  entering  the  juvenile  justice  system  as 
well  as  to  serve  those  that  are  already  in  it.37  (see  Appendix  E)  While  the  operations  of  the  JPD 
are  funded  primarily  from  the  City's  General  Fund,  the  CBOs  are  funded  primarily  by  outside 
sources,  which  dictate  how  the  funds  must  be  spent. 

The  fund  sources  that  support  the  CBOs  require  that  the  funding  decisions  be  made  by  the 
Juvenile  Justice  Coordinating  Council  (JJCC).38  This  Council  includes  representatives  from 
every  City  department  that  provides  services  to  youth  in  San  Francisco,  as  well  as  representatives 
from  CBOs.  The  Council  recently  made  its  recommendations  for  the  forthcoming  fiscal  year  in 
its  "2005  Update".  The  six  meetings  of  the  Council  that  resulted  in  this  report  were  open  to  all 
stakeholders.  The  report  lists  the  participation  of  over  120  stakeholders  (including  Council 
members)  representing  many  different  organizations,  including  the  JPD.  This  document 
suggests  that  the  CBOs  were  evaluated  in  a  public  forum  in  which  all  stakeholders  had  an 
opportunity  to  participate. 

The  Council  reported  in  its  "Update"  that  substantial  reductions  in  available  funding  are 
anticipated  next  fiscal  year  and  future  fiscal  years,  (see  Appendix  E) 

•  Funding  from  the  State  Juvenile  Justice  Crime  Prevention  Act  (JJCPA)  is  anticipated  to 
be  $2,187,092  in  FY  05-06.  In  the  following  fiscal  year,  FY  06-07,  the  Governor  has 
proposed  a  75%  reduction. 

•  Funding  from  the  Federal  Juvenile  Accountability  Block  Grant  (JABG)  is  $386,423  in 
the  current  fiscal  year  and  is  expected  to  be  reduced  by  70%  to  $1 16,941  in  the 
following  fiscal  year,  05-06.  The  president  has  proposed  that  this  program  be 
eliminated  completely  in  the  following  fiscal  year,  06-07. 

The  Council  responded  to  these  anticipated  budget  reductions  by  recommending  a  12%  decrease 
in  the  funding  of  all  current  CBOs: 

"Based  on  the  JJCC  Work  Group  review  of  juvenile  justice  system  priorities,  funding 
streams,  and  currently  funded  programs,  it  was  recommended  that  the  current  JJCPA 


36  "Supes  eye  overcrowding,"  SF  Examiner.  March  7,  2005. 

37  "Juvenile  Justice  Action  Plan,  2005  Update,"  San  Francisco  Juvenile  Justice  Coordinating  Council,  March  2005, 
page  5. 

Ibid.,  page  3 
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and  JABG  programs  continue  to  receive  funding  for  FY  05-06,  and  that  the  funding 
level  for  all  programs  be  cut  by  approximately  12%.  This  recommendation  were  [sic] 
approved  by  the  full  JJCC."39 

This  is  an  apparent  contradiction  to  observations  made  earlier  in  the  same  report  that  some  CBOs 
are  not  providing  service  to  youth  now  in  the  juvenile  justice  system.  The  report  concludes  that 
services  to  youth  in  the  juvenile  justice  system  should  be  the  highest  priority  for  available 
funding. 

•  "However,  only  1 1%  of  Beacon  clients  [one  of  the  CBOs]  were  currently  on  probation 
and  only  48%  had. .  .past  contact  with  the  juvenile  justice  system. .  .as  the  JJCPA  and 
JABG  juvenile  justice  funding  streams  are  diminishing  and  will  be  more  focused  in 
coming  years  on  programs  that  work  exclusively  with  juvenile  justice  youth." 

•  "In  allocating  juvenile  justice  funding  streams  in  funding  years,  strong  priority  will  be 
given  to  programs  that  exclusively  or  primarily  service  youth  in  the  juvenile  justice 
system."3' 

It  seems  that  the  Council  has  identified  the  problem  of  funding  prevention  at  the  expense  of 
youth  already  in  the  juvenile  justice  system.  Hence  the  observations  of  court  officials  that  CBOs 
are  serving  low-risk  youth  at  the  expense  of  higher-risk  youth.  Although  it  set  priorities  for  the 
future,  it  did  not  face  this  issue  in  its  "2005  Update". 

In  addition  to  the  public  evaluation  of  CBOs  by  the  Juvenile  Justice  Coordinating  Council,  a 
comprehensive  analysis  of  CBOs  is  posted  to  the  JPD's  website.  An  outside  consulting  firm  was 
employed  by  the  City  to  evaluate  CBOs.  "Fresh  Directions"  is  the  result  of  their  evaluation.  The 
significance  of  this  document  is  difficult  to  assess  because  many  of  the  CBOs  did  not  complete 
the  evaluation  tool.42 

However,  the  participation  of  POs  in  this  evaluation  of  the  CBOs  is  revealing.  After  persistent 
efforts  to  obtain  feedback  from  POs,  the  authors  of  "Fresh  Directions"  were  successful  in 
obtaining  evaluations  of  CBOs  from  45%  of  POs.  POs  evaluated  38  CBOs  to  which  they  had 
referred  youth.  Their  satisfaction  with  the  services  provided  by  the  CBOs  ranged  from  a  low  of 
60%  to  a  high  of  100%.  The  percentage  of  POs  reporting  that  they  would  refer  youth  to  these 
CBOs  in  the  future  ranged  from  a  low  of  0%  to  a  high  of  100%.43  (See  Appendix  F)  The  "Fresh 
Directions"  evaluation  identifies  another  indication  of  the  independence  and  lack  of  supervision 
of  POs: 


"On  average,  Probation  Officers  made  referrals  to  13  of  the  40  community-based 
programs  that  are  funded  by  the  SFJPD/CPD44.  Some  Probation  Officers  referred  yout 
to  nearly  all  of  the  funded  programs  and  others  had  referred  youth  to  only  one  (range  1 


39  Ibid.,  page  20 

40  "Juvenile  Justice  Action  Plan,  2005  Update,"  San  Francisco  Juvenile  Justice  Coordinating  Council,  March  2005, 
page  17. 

41  Ibid.,  page  21 

12  The  document  explains  that  threats  of  budget  cuts  reduced  participation  of  CBOs  in  the  study. 

The  numbers  of  POs  evaluating  the  effectiveness  of  individual  CBOs  is  low  and  may  not  be  predictive. 
44  SFJPD/CPD  =  San  Francisco  Juvenile  Probation  Department/Community  Programs  Division. 
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to  38  programs).  Similarly,  some  probation  officers  had  referred  a  lot  of  youth  to  these 
programs  and  others  had  not  referred  any  (range:  zero  to  1 1 1  individuals).  On  average, 
since  July  2003,  Probation  Officers  referred  a  total  of  23  individuals  to  programs  that 
are  funded  by  SFJPD/CPD."45 

Apparently,  POs  were  free  to  refer  youth  under  their  supervision  to  CBOs  as  they  wished  during 
the  period  being  surveyed.  Some  chose  not  to  use  these  services  at  all.  This  seems  to  be  another 
indication  of  inadequate  management  of  POs.  However,  in  March  2004,  the  JPD  formulated  a 
policy  that  requires  POs  to  ". .  .work  in  collaboration  with  public,  private  and  community  based 
organization  youth  service  agencies"  and  to  ". .  .refer  male  and  female  youth  to  appropriate 
departmental  programs  and  activities. .  ."46  The  JPD  should  hold  POs  accountable  for 
following  this  policy  and  adherence  to  the  policy  should  be  monitored  and  evaluated  in 
annual  performance  reviews.  We  hope  that  the  new  chief  of  the  JPD  will  address  this 
important  issue. 

This  is  another  example  of  how  POs  could  ensure  their  employment  future  as  the  juvenile  justice 
system  evolves  to  a  rehabilitative,  from  a  punitive  approach.  There  are  many  opportunities  for 
POs  to  actively  collaborate  with  the  CBOs  that  provide  services  to  youth  on  probation.  Clearly, 
POs  are  not  currently  making  optimal  use  of  the  resources  that  are  available  to  them  and  their 
clients. 

It  is  some  consolation  to  know  that  this  dilemma  is  not  unique  to  San  Francisco.  The  Annie  E. 
Casey  Foundation,  the  creators  of  JDAI,  makes  the  following  observation  in  its  comprehensive 
report  on  alternatives  to  detention:47 

"Perhaps  the  most  important  management  issue  is  whether  a  specific  detention 
alternative  should  be  run  directly  by  the  public  sector  or  be  contracted  to  a  community- 
based  agency.  As  with  other  areas  of  governmental  services,  the  decision  is 
complicated  and  sometimes  controversial.  Each  method  has  advantages."4 

This  report  goes  on  to  describe  the  trade-offs.  The  advantage  of  using  community-based 
organizations  to  provide  alternatives  to  detention  is  that  they  are  often  rooted  in  the 
neighborhood  of  the  youth  that  they  serve  which  puts  them  in  a  better  position  to  empathize  and 
supervise.  Furthermore,  they  are  usually  cheaper  and  more  flexible  than  government 
alternatives. 

On  the  other  hand,  comparable  services  provided  by  governmental  agencies  are  perceived  to 
provide  more  immediate  control  over  their  operations.  More  importantly,  the  reaction  of  San 
Francisco's  POs  to  the  proliferation  of  CBOs  is  predicted  by  the  JDAI  report: 


45  "Fresh  Directions:  Community  Programs  Supported  by  the  San  Francisco  Juvenile  Probation  Department,"  La 
France  Associates,  2004,  page  12. 

46  "Collaboration  with  Service  Providers,"  Policy  1 0. 1 1 ,  Probation  Services  Division  Policies  and  Procedures, 
March  1,2004. 

47  "Pathways  to  Juvenile  Detention  Reform:  Consider  the  Alternatives,"  Paul  De  Mura,  A  Project  of  the  Annie  E. 
Casey  Foundation,  1999 


48  Ibid.,  page  38. 
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"...probation  officers  and  other  law  enforcement  staff,  to  say  nothing  of  unions,  may 
more  readily  accept  an  alternative  that  is  run  directly  by  a  public  bureaucracy.  Cook 
County's  home  confinement  program,  for  example,  was  more  readily  accepted  by  the 
court  and  the  state's  attorney  because  it  was  staffed  by  a  special  probation  unit.  In 
contrast,  when  Multnomah  [Portland,  Oregon]  contracted  with  a  non-profit  provider  for 
its  community  detention  program,  probation  staff  were  suspicious  and  distrusting.  It 
took  almost  two  years  for  these  concerns  to  be  alleviated,  and  more  probation  staff 
still  see  the  contract  agency  as  a  threat  to  their  jobs."49  (emphasis  added) 

This  prophecy  has  been  fulfilled  in  San  Francisco. 

The  Center  on  Juvenile  and  Criminal  Justice  has  expressed  its  opinion  to  the  Board  of 
Supervisors50  that  the  CBOs  presently  used  by  the  JPD  are  not  serving  the  youth  most  at-risk  of 
detention.  It  advocates  for  an  alternate  program  called  Detention  Diversion  Advocacy  Project 
(DDAP)  that  draws  youth  into  a  community-based  program  directly  from  detention  facilities.51 
This  program  removes  youth  from  detention  facilities  and  returns  them  to  their  homes,  where 
DDAP  provides  intensive  case  management.  The  goal  of  DDAP  is  to  keep  youth  in  their  homes 
and  out  of  detention  facilities  and  foster  care.  DDAP  reports  high  rates  of  success  with  then- 
pilot  projects. 

"...DDAP  accepted  youth,  who  conventional  wisdom  might  dictate  were  a  threat  to 
public  safety  and  who  would  have  sat  in  detention  for  days  or  even  weeks,  had 
recidivism  rates  that  were  nearly  50  percent  less  than  the  comparison  group.  This 
supports  the  proposition  that  intensive  supervision  over  an  extended  period  of  time, 
coupled  with  placement  in  community-based  programs,  enabled  DDAP  youth  to  lead 
relatively  normal  lives,  while  reducing  the  likelihood  of  further  contact  with  the 
juvenile  justice  system."52 

We  use  the  DDAP  project  only  as  an  example  of  a  CBO  that  is  most  likely  to  reduce  rates  of 
detention.  Several  of  the  presently  funded  CBOs  also  address  this  need  directly,  such  as  the 
intensive  home-based  supervision  programs  and  the  evening  reporting  centers.  We  recommend 
that  the  JPD  evaluate  the  relative  effectiveness  of  the  CBOs,  which  it  is  presently  funding. 
Taxpayers  are  spending  a  great  deal  of  money  on  CBOs.  Stakeholders,  including  the 
community,  do  not  universally  consider  the  CBOs  effective.  Therefore,  we  recommend  that 
greater  efforts  be  made  to  evaluate  the  services  provided  by  CBOs.  This  evaluation  would 
be  best  conducted  by  a  disinterested  entity,  such  as  the  management  performance  auditors 
employed  by  the  Controller's  Office. 

The  Juvenile  Probation  Commission 

As  reported  earlier,  the  voters  changed  the  responsibility  for  management  of  the  JPD  in  1989 
from  the  Courts  to  the  JP  Commission,  appointed  by  the  mayor.  We  understand  that  the 
community  believed  that  it  would  have  greater  access  to  and  influence  upon  a  Commission  than 


49  Ibid.,  page  39. 

50  "An  Analysis  of  San  Francisco  Juvenile  Justice  Reforms  During  the  Brown  Administration.  A  Report  to  the  San 
Francisco  Board  of  Supervisors,"  Center  on  Juvenile  &  Criminal  Justice. 

51  "Detention  Diversion  Advocacy:  An  Evaluation,"  Juvenile  Justice  Bulletin.  Randall  G.  Shelden,  September  1999. 

52  Ibid.,  page  11. 
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it  had  upon  the  Courts.  We  understand  that  only  two  other  counties  in  California  have  made  a 
transition  to  a  form  of  governance  other  than  the  courts.  In  both  cases  these  counties  elected  to 
have  their  probation  departments  report  to  their  board  of  supervisors. 

We  attempted  to  evaluate  the  effectiveness  of  management  of  the  JPD  by  the  JP  Commission. 
We  attended  a  Commission  meeting,  read  the  minutes  of  meetings  of  the  Commission, 
interviewed  representatives  of  the  Commission,  reviewed  the  resumes  of  commissioners,  and 
asked  all  other  stakeholders  we  interviewed  to  evaluate  the  performance  of  the  Commission. 

All  information  available  to  us  indicates  that  the  JP  Commission  is  not  presently  in  the  best 
position  to  provide  the  necessary  leadership  to  the  JPD.  Some  commissioners  appear  to  have 
vested  interests  in  particular  CBOs.  Although  the  City's  conflict  of  interest  laws  do  not 
specifically  identify  these  relationships  as  being  illegal,  stakeholders  that  we  interviewed  as  well 
as  the  local  press  consider  them  inappropriate.5    This  contributes  to  the  atmosphere  of  distrust 
and  competition  for  resources. 

Many  stakeholders  in  the  juvenile  justice  system  do  not  consider  commissioners  sufficiently 
knowledgeable  or  engaged  to  provide  effective  leadership.  Four  of  the  seven  commissioners 
have  been  appointed  since  March  2004.  High-level  observers  report  that  they  have  never  seen 
any  commissioners  at  YGC  during  a  business  day.  The  "2005  Update"  of  the  Juvenile  Justice 
Local  Action  Plan  reports  the  participation  of  only  one  commissioner  amongst  over  120 
stakeholders.  In  contrast,  the  Court  is  actively  engaged  and  physically  present  at  YGC.  Judges 
see  the  results  of  JPD  policies  and  practices  on  a  daily  basis. 

Unfortunately,  these  disadvantages  of  commission  leadership  of  City  departments  are  not 
considered  unique.  Commissioners  in  San  Francisco  are  political  appointees  with  all  the 
potential  advantages  and  disadvantages  inherent  in  such  appointments. 

Although  it  is  probably  not  politically  feasible  to  recommend  a  return  of  the  management 
function  to  the  Courts,  we  make  these  observations.  We  hope  this  observation  increases  the 
awareness  of  the  public  in  the  issues.  We  also  hope  that  it  increases  the  motivation  of  appointing 
officials  to  make  appointments  that  are  most  likely  to  serve  the  interests  of  the  youth  of  San 
Francisco. 

Findings  and  Recommendations 

Findings 

1 .  San  Francisco  has  made  large  investments  of  resources  in  providing  alternatives  to 
detaining  youth  in  secure  facilities,  such  as  the  creation  of  CARC  and  the  funding  of 
CBOs. 

2.  These  investments  have  not  resulted  in  a  decrease  in  the  rate  of  detention  of  arrested 
youth. 


53  "Selling  out  kids.  As  Juvenile  Probation  Department  melts  down,  ethical  questions  swirl,"  Bay  Guardian.  August 
25,  2004. 
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3.  Although,  the  Risk  Assessment  Instrument  (RAI)  indicates  many  times  that  youth  need 
not  be  detained,  probation  officers  (POs)  often  override  the  RAI  in  order  to  detain 
anyway.  This  is  one  of  many  indicators  that  the  resistance  of  POs  appears  to  be  the  chief 
obstacle  to  reducing  the  population  of  non-violent  youth  in  secure  detention,  such  as 
youth  arrested  for  violating  the  terms  of  their  probation. 

4.  Lack  of  management  controls  at  the  JPD  appears  to  be  a  leading  factor  in  persistent 
resistance  of  POs  to  alternatives  to  detention.  For  example,  supervisors  are  not  reviewing 
the  PO's  overrides  of  the  RAI  as  required  by  JPD  policy. 

5.  Reduced  hours  and  inconvenient  location  of  the  Community  Assessment  Referral  Center 
(CARC)  is  apparently  a  factor  in  preventing  police  from  referring  all  arrested  youth  first 
to  the  CARC  for  assessment  as  required  by  SFPD  policy. 

6.  Police  have  been  instructed  to  make  initial  contact  with  CARC  regarding  arrested  youth 
by  a  Police  Department  Bulletin.  However,  these  instructions  are  not  in  the  Department's 
General  Orders,  which  is  a  higher  level  of  authority  that  could  increase  compliance. 

7.  The  role  of  community-based  programs  (CBOs)  in  preventing  detention  is  not  clear. 
Some  CBOs  may  be  more  effective  than  others  in  preventing  detention. 

8.  The  Juvenile  Probation  Commission  may  not  be  providing  the  necessary  leadership  to 
achieve  the  objective  of  reducing  detention. 

Recommendations 

1 .  The  Juvenile  Probation  Department  (JPD)  must  develop  and  enforce  policies  and 
procedures  that  support  the  goal  of  reducing  the  population  of  detained  youth  that  are 
unnecessarily  detained.  For  example,  supervisors  of  probation  officers  (POs)  must 
approve  all  overrides  of  the  Risk  Assessment  Instrument,  as  required  by  policy. 

2.  The  new  chief  of  the  JPD  should  make  the  supervision  and  management  of  JPD  staff, 
particularly  the  POs,  a  top  priority  for  his  administration.  For  example,  all  POs  must  be 
evaluated  routinely  with  respect  to  their  adherence  to  Department  policies  and 
procedures. 

3.  The  new  chief  of  the  JPD  should  engage  all  stakeholders  within  the  context  of  the 
Juvenile  Detention  Alternative  Initiative  in  a  reconsideration  of  the  Risk  Assessment 
Instrument  (RAI),  with  the  goal  of  strict  adherence  to  the  use  of  the  RAI  by  POs. 

4.  The  Community  Assessment  Referral  Center  (CARC)  should  be  open  24  hours  per  day,  7 
days  per  week  and  staffed  by  POs.  This  will  accomplish  the  original  intention  for  it  to  be 
the  single  screening  point  of  entry  into  the  juvenile  justice  system. 

5.  CARC  should  be  moved  closer  to  the  Youth  Guidance  Center  (YGC)  to  facilitate 
activities  with  YGC  and  to  make  transportation  of  arrested  youth  more  convenient  for 
transporting  police  officers.  The  School  of  the  Arts  directly  across  the  street  from  YGC 
should  be  surveyed  as  a  possible  site  for  CARC. 
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6.  Procedures  requiring  arresting  officers  to  make  initial  contact  with  CARC  rather  than 
YGC  should  be  incorporated  into  the  SFPD's  General  Orders  in  order  to  reinforce 
compliance  with  this  requirement. 

7.  Standards  for  evaluating  the  effectiveness  of  community-based  organizations  (CBOs) 
should  be  improved  to  provide  the  necessary  balance  between  competing  interests. 
Management  performance  audits  of  CBOs  should  be  conducted  periodically  by  the 
Controller's  Office. 

8.  CBOs  that  are  most  likely  to  reduce  rates  of  detention  should  be  given  top  priority  for 
funding  in  the  future.  Towards  this  end,  CBOs  serving  youth  now  in  the  juvenile  justice 
should  have  a  higher  funding  priority  than  those  that  do  not. 

9.  Appointees  to  the  Juvenile  Probation  Commission  should  be  knowledgeable  about  the 
issues  that  confront  youth  at-risk  of  detention  and  the  organizations  that  serve  them. 
They  should  devote  the  time  and  be  willing  to  inform  themselves  of  juvenile  justice 
issues.    Commissioners  should  not  have  any  direct  relationship  with  a  CBO  that  may 
receive  funding  from  the  juvenile  justice  system.  Commissioners  should  be  evaluated 
according  to  these  criteria  and  replaced  when  their  terms  expire  if  necessary. 

Required  Responses  (Please  reply  to  those  Findings  and  Recommendations  that  are  within  your 
jurisdiction.) 

Board  of  Supervisors  -  90  days 

Juvenile  Probation  Commission  -  60  days 

Juvenile  Probation  Department  -  60  days 

Mayor  -  60  days 

Mayor's  Office  of  Criminal  Justice  -  60  days 

Office  of  the  Controller  -  60  days 

Police  Commission  -  60  days 

SFPD  -  60  days 


23 


Appendix  A 
Investigative  Scope  and  Process 

Documents 

"An  Analysis  of  San  Francisco  Juvenile  Justice  Reforms  During  the  Brown  Administration.  A 

Report  to  the  San  Francisco  Board  of  Supervisors,"  Center  on  Juvenile  and  Criminal  Justice. 

Annual  Report,  Community  Assessment  and  Referral  Center,  2002-03 

Annual  Reports,  Juvenile  Probation  Department,  1999-2003 

CARC  Budget,  2004-05 

"Consider  the  Alternatives;  Planning  and  Implementing  Detention  Alternatives,"  Paul  DeMuro, 

Pathways  to  Juvenile  Justice  Reform.  1999:7 

"Contract  Agencies  2004-2005,"  Juvenile  Probation  Department 

"Creating  a  New  Agenda  for  the  Care  and  Treatment  of  San  Francisco's  Youthful  Offenders," 

prepared  for  the  San  Francisco  Juvenile  Court  by  Jefferson  Associates  and  Community  Research 

Associates,  April  1987 

"Detention  Diversion  Advocacy:  An  Evaluation,"  Juvenile  Justice  Bulletin,  Randall  G.  Shelden, 

September  1999 

Detention  Risk  Assessment  Instrument,  Juvenile  Probation  Department,  4/3/03 

"Evaluation  of  the  Community  Assessment  and  Referral  Center,  San  Francisco,"  National 

Council  on  Crime  and  Delinquency,  2001 

"Fresh  Directions.  Analysis  of  JPD  Community  Programs,"  LaFrance  Associates,  May  2004 

"Juvenile  Justice  Community  Assessment  and  Referral  Center  (CARC),"  Report  of  the  1999- 

2000  San  Francisco  Civil  Grand  Jury 

"Juvenile  Justice  Local  Action  Plan,  2003  Update"  and  "...2005  Update,"  San  Francisco 

Juvenile  Justice  Coordinating  Council,  March  2003  and  March  2005 

"Juvenile  Justice  System,"  Report  of  the  1996-97  San  Francisco  Civil  Grand  Jury 

Minutes  of  Juvenile  Probation  Commission,  January  2004-March  2005 

Monthly  Report,  Juvenile  Probation  Department,  December  2004 

Organizational  Structure,  JDAI 

Organizational  Structure,  Juvenile  Probation  Department 

Policies  and  Procedures,  Probation  Services  Division,  January  2004 

Proposition  L,  Ballot  Description  and  Arguments,  1989 

Responses  to  Civil  Grand  Jury  Report  of  1999-2000 

Resumes  of  Juvenile  Probation  Commissioners 

SFPD  Department  Bulletin  A04-138,  5/21/04 

SFPD  General  Order  7.01  Juvenile  Policies  and  Procedures 

Press 

"New  chief  of  juvenile  probation  from  Chicago,"  SF  Chronicle.  February  23, 2005 

"Outrage  at  state  of  boys  camp  DA  tours  center  for  troubled  youth,  demands  changes," 

Chronicle.  December  14,  2004 

"Probe  of  juvenile  probation.  Shredder  seized,  official  locked  out  of  her  SF  office,"  Ilene 

Lelchuk,  Chronicle.  August  4,  2004. 

"Supes  eye  overcrowding,"  SF  Examiner.  March  7,  2005 

Interviews  (20)  -  Representatives  of: 
Community-Based  Organizations 
Community  Assessment  and  Referral  Center 
Juvenile  Detention  Alternatives  Initiative 


Juvenile  Probation  Commission 
Juvenile  Probation  Department 
Mayor's  Office  of  Criminal  Justice 
San  Francisco  Police  Department 
Superior  Court 
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JPD  Referrals  and  Detentions  •  Sorted  Most  to  Least  Serious  Crimes 
Using  Department  of  Justice  Summary  Codes* 


Law  Violations 

Referrals 

Detentions 

Percent 

Detentions 

Referrals 

Percent 
Detentions  Detentions 

1998 

1998 

2003 

2003 

Homicide 

11 

9 

81.82% 

6 

6 

100.00% 

Rape 

5 

4 

80.00% 

3 

3 

100.00% 

Robbery 

206 

176 

85.44% 

278 

260 

93.53% 

Assault 

373 

271 

72.65% 

315 

237 

75.24% 

Kidnapping 

3 

3 

100.00% 

5 

3 

60.00% 

Burglary 

218 

138 

63.30% 

168 

97 

57.74% 

Theft 

277 

117 

42.24% 

77 

35 

45.45% 

Vehicle  Theft 

291 

289 

99.31% 

90 

66 

73.33% 

Forgery 

19 

14 

73.68% 

7 

2 

28.57% 

Narcotics 

485 

437 

90.10% 

161 

128 

79.50% 

Marijuana-Felony 

150 

122 

81.33% 

53 

25 

47.17% 

Dangerous  Drugs 

21 

16 

76.19% 

18 

e 

50.00% 

Child  Molest-Felony 

8 

5 

62.50% 

8 

6 

75.00% 

Sex  Law  Violation 

Sexual  Battery 

8 

4 

50.00% 

18 

14 

77.78% 

Weapons-Felony 

105 

55 

52.38% 

64 

30 

46.88% 

DUI 

5 

3 

60.00% 

2 

1 

50.00% 

Hit  &  Run  -  Felony 

4 

1 

25.00% 

2 

1 

50.00% 

Arson 

3 

2 

66.67% 

5 

4 

80.00% 

Other  Felony 

145 

65 

44.83% 

86 

32 

37.21% 

Assault  Battery 

306 

88 

28.76% 

210 

70 

33.33% 

Total  Felonies 

2643 

1819 

68.82% 

1576 

1029 

65.29% 

Percent  Felonies 

50.38% 

53.99% 

49.48% 

50.24% 

Petty  Theft 

585 

118 

20.17% 

347 

70 

20.17% 

Defrauding  Innkeeper 

5 

0.00% 

9 

3 

33.33% 

Check,  Access  Cards 

Marijuana-Misdemeanor 

41 

10 

24.39% 

8 

0.00% 

Annoying  Children 

3 

0.00% 

Lewd  Conduct-Mis 

10 

3 

30.00% 

1 

0.00% 

Prostitution 

38 

30 

78.95% 

49 

40 

81.63% 

Drunk 

5 

2 

40.00% 

3 

1 

33.33% 

Liquor  Laws 

26 

4 

15.38% 

4 

1 

25.00% 

Disorderly  Conduct 

3 

0.00% 

4 

3 

75.00% 

Distrublng  Peace 

52 

25 

48.08% 

32 

9 

28.13% 

Vandalism 

124 

42 

33.87% 

41 

8 

19.51% 

Malicious  Mischief 

12 

1 

8.33% 

6 

1 

16.67% 

Trespassing 

99 

7 

7.07% 

33 

5 

15.15% 

Weapons-Mis 

11 

8 

72.73% 

15 

2 

13.33% 

Hit  &  Run-Mis 

15 

6 

40.00% 

2 

2 

100.00% 

Selected  Traffic 

4 

0.00% 

2 

1 

50.00% 

Joy  Riding 

5 

3 

60.00% 

18 

2 

11.11% 

Gambling 

7 

0.00% 

Other  Mis 

113 

43 

38.05% 

40 

17 

42.50% 

Burglary  Tools 

14 

6 

42.86% 

6 

1 

16.67% 

Escape 

8 

5 

62.50% 

2 

2 

100.00% 

Arson-Mis 

Incorrigible 

9 

0.00% 

Other  Status  Offense 

15 

9 

60.00% 

Probation  Violation 

27 

24 

88.89% 

174 

92 

52.87% 

Miscellaneous  Traffic 

90 

13 

14.44% 

17 

4 

23.53% 

Other  Durgs-Mis 

31 

14 

45.16% 

12 

8 

66.67% 

Other  Misc  Codes 

1251 

1177 

94.08% 

784 

747 

95.28% 

Total  Misdemeanors 

2603 

1550 

59.55% 

1609 

1019 

63.33% 

Percent  Misdemeanors 

49.62% 

46.01% 

50.52% 

49.76% 

Total  Referrals 

5246 

3369 

64.22% 

3185 

2048 

64.30% 

•Source:  JPD  Annual  Reports 
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San  Francisco  Juvenile  Probation  Department 
DETENTION  RISK  ASSESSMENT  INSTRUMENT  (4/3/03) 


Appendix  C 


Name  _ 


DOB: 


PFN: 


Arrest  date . 
Zip  Code:  _ 


_  Arrest  time. 
School: 


Ethnicity . 


Sex:    M 


.Primary  Language: 


Primary  referral  offense: . ■  . 

7                                                                                      DESCRIBE  AND  CITE  CODE  SECTION  IF  KNOWN 
A.  OFFENSE  (Score  only  the  most  serious  Instant  offense) 
WIC  Section  707  (b)  offenses 11 

Note:  707(b)  referrals  of  minors  14  and  older  can  not  be  mitigated 

Other  violent  or  sex  felonies  against  persons 9 

Sale  of  narcotics/  drugs 7 

Possession  of  narcotics/drugs  for  sale 5 

Felony  possession  of  narcotics/drugs 3 

Possession  of  firearm 1 1 

Felony  property  crimes  including  auto 5 

All  misdemeanors 3 

All  infractions  and  non-criminal  probation  violations 0      offense  points 

p.  PRIOR  OFFENSE  HISTORY  (Score  only  one  of  the  following) 

Felony  petition  pending '■ 6 

Prior  felony  adjudication  within  the  last  six  months,  OR  two  or 

more  adjudications  including  one  felony  within  last  12  months 5 

Prior  felony  adjudication  within  the  last  three  years 3 

Documented  escape  from  secure  custody,  last  18  months 5 

C.  AGGRAVATING  FACTORS  (Add  all  that  apply,  up  to  3  points) 

Multiple  offenses  are  alleged  for  this  referral 

Crime  or  behavior  alleged  was  particularly  vicious  or  violent 

Home  situation  is  unstable,  increasing  risk  of  flight,  FTA  or  misconduct- 
Minor  has  willfully  failed  to  appear  one  or  more  times  in  last  12  months... 
p.  MITIGATING  FACTORS  (Subtract  all  that  apply,  up  to  3  points) 

Involvement  in  offense  was  remote,  indirect  or  otherwise  mitigated 

Family  member  or  caretaker  able  to  assume  responsibility  for  minor 

No  arrests  or  citations  within  the  last  year 

Minor  demonstrates  stability  in  school  or  employment 


TOTAL  SCORE  (A  +  B  +  C-D) 


DECISION  SCALE:  0-7  RELEASE,  8-10  RESTRICTED  RELEASE,  11+ DETAIN 


SPECIAL  DETENTION  CASES  (Check  as  applicable) 

WIC  707  (b)  age  14  or  older  (WIC  Sec.  625.3). 

Bench  warrant,  minor  not  authorized  for  release  by  probation  officer 

_Arrest  warrant,  minor  not  authorized  for  release  by  probation  officer 

Placement  return  or  failure— non-secure  option  not  available 

Inter-county  transfer,  minor  not  authorized  for  release  by  probation  officer 

.Court-ordered  detention  including  weekend  custody 


DETENTION  OVERRIDES 

Parent,  guardian  or  responsible  relative  cannot  be  located 

Parent,  guardian  or  responsible  relative  refuses  to  take  custody  of  minor 

Youth  refuses  to  return  home 

Home  supervision  not  appropriate  or  available 

Other-  The  minor  is  detained  because: . 

RELEASE  OVERRIDES 

The  minor  is  released  because: 


HISTORY  POINTS 


AGGRAVATION  POINTS 


MITIGATION  POINTS 


OVERRIDE  APPROVAL    by 
Minor  released  to:      


,  Supervisor 


.(specify  relation);  Release  time  &  Date: 


Survey  instrument  completed  by. 


SAN  FRANCISCO  JUVENILE  PROBATION  DEPARTMENT 

DETENTION  RISK  INSTRUMENT  TRAINING 

DUTY  P.O.  (INTAKE  STAFF  )  SESSION  -  January  8, 2003 

Training  session  outline 

INTRODUCTION  AND  OVERVIEW  (Jesse  Williams)  5  min 

RISK  SCREENING  OBJECTIVES  AND  BEST  PRACTICES: 

National,  state  and  San  Francisco  overview  (David  Steinhart)  10  min 

PROCESS  FOR  DEVELOPMENT  OF  THE  "NEW"  RAI  (Garry  Bieringer)  5  min 

o    Stakeholder  design,  JDAI  context,  Testing,  Exec  Committee 

RISK  SCREENING  BASIC  PROCEDURE:  Review  (Steinhart/  B.  Johnston)  1 5  min 

o    Who  gets  screening 
o    Who  does  the  screening 
o    When  does  screening  occur 
o    Information  sources  for  screening:  police  information,  computer  records, 

interview  of  minor 
o    Detention  decision  making:  Risk  score  in  relation  to  PO  discretion 

o    Overrides:  Basis  for.  Supervisor  approval  needed  (nights/weekends) 

o     Release  procedures:  parental  contact  efforts 
o    Final  form  completion  and  processing 
o    Duplicating  and  transmitting  the  RAI 

LIABILITY  OF  PROBATION  OFFICERS  FOR  RELEASE  DECISIONS  (Steinhart)    5  min 

HOW  TO  COMPLETE  THE  RISK  INSTRUMENT-  line  by  line  30  min 

o  Offense  scoring 

o  Prior  History  scoring 

o  Aggravation  and  Mitigation  Factors 

o  Total  score  and  detention  decision 

o  Home  detention  in  lieu  of  secure  detention 

o  Special  Detention  cases 

o  Detention  Overrides 

o  Release  Overrides 

o  Special  situations 

QUESTIONS  AND  DISCUSSION  1 5  min 


SAN  FRANCISCO  JUVENILE  PROBATION  DEPARTMENT 

Detention  Risk  Assessment  Instrument  (RAI)  Guidelines  -  January,  2003 

The  San  Francisco  Juvenile  Detention  Risk  Assessment  Instrument  (RAI)  has  been  updated  and 
approved  for  implementation  in  January,  2003.  Below  are  basic  instructions  on  how  to  complete  the 
revised  RAI  and  to  implement  the  detention  screening  process  in  specific  cases.  These  guidelines  are 
to  be  followed  by  intake  personnel  unless  countermanded  by  a  supervisor  or  by  the  Juvenile  Court. 

OFFENSE  SCORING 

1 .  Score  only  the  most  serious  instant  offense.  Do  not  compound  scores  for  multiple  charges. 

2.  WIC  707  (b)  offenses.  Due  to  the  change  in  WIC  Section  625.3  (Proposition  21),  minors  14  or 
older  charged  with  any  WIC  707  (b)  offense  must  be  detained  until  theoase  is  reviewed  by  a  court 
officer.  Normally,  this  means  that  such  a  minor  must  be  detained  until  the  detention  hearing.  The 
case  may  not  be  mitigated  or  over-ridden  to  effectuate  release  without  judicial  approval.  In  these 
cases,  please  check  the  first  box  under  "Special  Detention  Cases",  for  WIC  707  minors  14  and 
older.  Minors  younger  than  14  who  are  charged  with  a  WIC  707  (b)  crime  may  be  mitigated  and 
released  at  intake  based  on  their  total  score.  Since  the  mandatory  detention  provision  of 
Proposition  21  now  requires  the  secure  detention  of  minors  14  or  older  charged  with  lesser  forms 
of  robbery  (added  to  the  707  (b)  list  by  Proposition  21),  a  new  process  is  being  designed  to 
accelerate  judicial  review  and  possible  release  for  these  lower  level  robbery  cases.  This  accelerated 
review  process  would  be  triggered  by  a  probation  officer  seeking  to  release  the  minor  in  question, 
but  the  process  is  not  yet  finalized. 

3 .  "Other  violent  or  sex  felonies  against  persons  ".  These  are  non-707  (b)  felonies  against  persons, 
where  the  offense  involves  violence  or  is  a  sex  crime.  An  example  would  be  P.C.  288.5, 
"continuous  sexual  abuse  of  a  child". 

4.  Drug  offenses.  Assign  9,  7  or  5  points  for  sale,  possession  for  sale  or  felony  possession  of 
narcotics  or  drugs.  Prior  to  district  attorney  charging,  some  cases  will  require  you  to  make  a 
judgment  call  based  on  the  facts  offered  by  police  and  based  on  your  experience  '.(eg., 
discriminating  between  possession  and  possession  for  sale).  Misdemeanor  possession  (e.g:,less 
than  one  ounce  of  marijuana)  is  scored  under  "All  misdemeanors"  (3  points). 

5.  Possession  of  a  firearm.  It  is  City  and  County  policy  to  presume  that  these  minors  possessing 
firearms  (loaded  or  unloaded)  should  earn  1 1  points  and  be  detained.  However,  these  cases  are  also 
subject  to  mitigation  or  over-ride,  depending  on  all  the  facts  of  the  individual  case.  Toy  guns, 
knives  and  other  non-firearm  weapons  do  not  earn  1 1  points  in  this  category. 

6.  Felony  property  crimes  including  auto.  Only  felony  property  crimes  earn  5  points. 

7.  Misdemeanors  earn  3  points 

8.  Probation  violations.  Probation  violations,  without  a  new  crime,  earn  zero  points  on  the  risk 
instrument.  These  minors  should  be  cited  Or  referred  to  a  non-detention  alternative.  Additional 
"graduated  sanctions"  for  probation  violators  are  being  reviewed  and  are  likely  to  be  developed  in 
the  context  of  the  Juvenile  Detention  Alternatives  Initiative. 


PRIOR  OFFENSE  HISTORY 

Score  only  one  of  the  "prior  history"  situations  listed  in  this  section.  For  example,  if  the  minor  has  a 
felony  petition  pending,  assign  6  points  and  move  on  to  the  next  section.  The  information  source  is 
the  minor's  computer  record. 

AGGRAVATING  AND  MITIGATING  FACTORS 

THESE  SECTIONS  ARE  NEW  in  San  Francisco.  The  risk  instrument  being  replaced  did  not  have 
aggravating  or  mitigating  factors.  Some  of  these  factors  require  a  judgment  call  by  the  intake  officer, 
and  for  some  factors  listed  there  may  be  insufficient  information  on  file  or  available  at  intake  to  make 
that  judgment  call.  Below  are  guidelines  for  rating  aggravation  or  mitigation;  strategies  to  improve  the 
level  of  information  available  at  intake  are  still  under  review. 

TIMING  OF  RATING  AGGRAVATING  AND  MITIGATING  FACTORS:  Risk  scoring  must  not  be 
delayed  to  obtain  aggravating  or  mitigating  score  information.  If  you  lack  information  you  feel  is 
needed  to  make  a  reasonable  judgment  on  any  aggravating  or  mitigating  factor,  skip  that  factor  (no 
points  either  way)  and  move  on  to  complete  the  intake  form  and  process. 

Aggravating  factors:  You  may  add  up  to  three  points  to  the  score  in  aggravation. 

1.  Multiple  offenses  are  alleged.  This  means  the  minor  is  charged  with  more  than  one  new 
criminal  event — ;  e.g.,  multiple  burglaries  or  robberies.  Do  not  count  lesser  included  offenses  that 
may  be  charged  as  part  of  the  same  criminal  event;  for  example,  assault  with  a  firearm  and  illegal 
possession  of  a  firearm  in  the  same  event  are  not  to  be  treated  as  multiple  offenses;  same  with  sale 
and  possession  for  sale  or  burglary/possession  of  stolen  property. 

2.  Crime  was  particularly  vicious  or  violent.  You  may  use  your  own  judgment  here. 

3.  Home  situation  is  unstable  increasing  risk  of  flight,  FTA  or  misconduct.  Information  on  this 
point  at  intake  may  be  limited  or  nonexistent.  If  you  have  child  welfare  documentation  or  other 
reliable  information  about  the  home  that  leads  you  to  believe  reasonably  that  the  minor  is  a  flight 
risk,  you  may  aggravate  here.  You  may  interview  the  minor  and  use  information  he  or  she 
provides  in  the  interview  to  supplement  your  evaluation. 

4.  Minor  has  willfully  failed  to  appear  one  or  times  in  the  last  12  months.  The  FTA  should 
appear  in  the  case  file.  The  minor  should  be  allowed  to  explain  the  FTA  so  you  can  confirm  that  it 
is  not  a  mistake  on  the  record  or  completely  excusable  for  some  legitimate  reason. 

Mitigating  factors:  You  may  subtract  up  to  three  points  from  the  score  in  mitigation. 
(Note  again  that  arrests  of  minors  14  or  older  on  WIC  707(b)  charges  may  not  be  mitigated). 

1.  Involvement  in  the  offense  was  remote  or  otherwise  mitigated.  This  provides  you  with  a 
flexible  opportunity  to  lower  the  score  of  minors  whose  behavior  is  not  fully  reflected  by  the 
offense  charged.  Some  examples: 

o    Assault  is  charged  but  the  minor  was  essentially  standing  around  watching 
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o    Drug  possession  is  charged  but  this  minor  was  riding  in  the  car  and  there  is  no  evidence  that  he 
personally  possessed  the  substance. 

o    The  minor  is  1 1  or  12  years  old  and  did  not  appear  to  fully  appreciate  the  seriousness  or 
criminality  of  the  act. 

o    The  minor  has  a  clean  record,  the  offense  is  not  serious  and  the  parents  are  eager  and  available 
to  take  custody. 

2.   Family  member  or  caretaker  able  to  assume  responsibility  far  the  minor.  Minors  will  earn 
mitigation  points  if  they  have  a  family  member  who  is  reliable  and  immediately  available  to  take 
custody  of  the  minor.  The  mitigation  point  is  earned  if  you  believe  that  the  family  is  not  only 
willing  but  is  also  able  to  take  custody  and  to  supervise  their  child,  thus  lowering  the  risk  of   - 
reoffending  before  a  court  appearance.  Ordinarily,  some  contact  with  a  responsive  family  member 
is  necessary  to  trigger  this  point  in  mitigation. 

3-   No  arrests  or  citations  within  the  last  year.  This  must  appear  On  the  minor's  record.  A 
probation  violation  that  has  been  validated  in  court  counts  as  an  arrest  or  citation. 

4.   Minor  demonstrates  stability  in  school  or  employment.  This  is  perhaps  the  most  difficult  factor 
to  rate,  because  school  and  employment  records  are  not  normally  available  at  intake.  Nevertheless, 
for  a  variety  of  reasons  the  JDAI  committees  designing  the  new  RAI  nevertheless  elected  to  keep 
this  mitigating  factor,  while  also  endorsing  strategies  to  improve  the  quality  of  information 
available  at  intake.  To  evaluate  this  mitigating  factor,  you  may  use  information  self-reported  by 
the  minor.  You  should  use  your  judgment  to  decide  whether  the  self-report  is  reliable,  and  you 
may  inform  the  minor  that  if  the  mitigation  results  in  release  and  the  information  turns  out  to  be 
inaccurate,  he  or  she  will  be  re-detained.  Information  given  by  the  minor,  which  results  in  reducing 
the  minor's  score  here,  should  be  verified  to  the  extent  possible  within  24  hours. 

TOTAL  SCORE  AND  DETENTION  SCALE 

Add  scores  for  all  four  main  factors  and  write  the  total  in  the  box  for  "total  score".  The  detention 
decision  scale  tells  you  what  should  then  happen:  1 1  or  more  points  would  normally  result  in 
detention.  A  score  between  8  and  10  points  means  that  you  should  release  the  minor,  either  outright  to 
parents  or  on  "restricted  release"  such  as  home  detention  (see  inset  below).  A  score  of  7  or  fewer 
points  would  indicate  release  pending  court  without  special  restrictions; 

Home  Detention.   The  detention  scale  indicates  "release  on  restriction"  for  minors  who  score 
between  8  and  10  points.  In  San  Francisco,  the  primary  restrictive  release  option  is  home 
detention,  or  as  it  is  described  in  the  Welfare  and  Institutions  Code,  "home  supervision". 
California  Welfare  and  Institutions  Code  Sections  840  and  628.1  require  the  probation  department 
to  maintain  a  home  supervision  program  for  release  to  parents  on  specific  conditions  with  enriched 
probation  supervision  (1:10  caseload).  Currently,  San  Francisco  does  not  meet  this  code 
requirement.  The  Juvenile  Court  makes  referrals  to  a  contract  home  supervision  agency,  but  the 
probation  department  does  not  directly  refer  to  home  supervision.  This  will  change.  Until  the 
home  supervision  program  is  developed  for  immediate  utilization  at  intake,  minors  scoring  8  to  10 
points  should  be  released  to  the  custody  of  their  parents,  if  available. 
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SPECIAL  DETENTION  CASES 

This  section  lists  cases  that  are  subject  to  secure  detention  regardless  of  their  detention  score.  It 
includes  WIC  707(b)  mandatory  detention  for  minors  14  and  older.  It  also  documents  secure  detention 
outcomes  for  minors  who  score  less  than  1 1  risk  points  but  for  whom  a  specific  program,  placement  or 
case  processing  alternative  to  detention  is  not  presently  available.  New  alternatives  are  under 
discussion  or  development  for  certain  types  of  warrant  cases,  placement  failures  and  inter-county 
transfers.  Until  these  alternatives  are  in  place,  the  case  should  be  treated  as  a  special  detention  case. 
Mark  the  appropriate  box. 

NOTE  THAT:  Special  detention  minors  must  be  risk  scored  (by  offense,  prior  history  and  aggravating 
or  mitigating  factors)  even  if  they  are  subsequently  detained  as  a  special  detention  case. 

NOTE  THAT:  Probation  violations  are  not  automatic  special  detention  cases;  probation  violators  must 
be  risk  scored  to  qualify  for  secure  detention. 

DETENTION  OVERRIDES 

The  probation  officer  retains  discretion  to  detain  a  minor,  even  though  the  minor  scores  less  than  1 1 
points  (the  detention  cutoff)  on  the  risk  instrument.  At  the  same  time,  it  is  the  policy  of  the  San 
Francisco  Juvenile  Probation  Department  to  limit  these  over-rides  to  exceptional  situations  in  which 
the  probation  officer  reasonably  believes  that  the  minor  presents  some  risk  of  criminality  or  flight  that 
can  justify  secure  detention  in  spite  of  the  low  risk  score. 

All  minors  with  scores  of  0-10  points,  who  are  securely  detained  beyond  24  hours,  must  be  accounted 
for  in  this  Section  as  a  detention  override,  with  supervisor  sign-off.  For  purposes  of  completing  the 
risk  instrument  at  intake,  you  should  mark  the  case  as  an  over-ride  if  you  reasonably  expect  that  the 
minor  will  be  detained  for  24  hours  under  one  of  the  circumstances  listed  in  the  detention  over-ride 
section.  Specific  situations  for  detention  override  are  as  follows: 

o    Parents  cannot  be  located.    The  Welfare  and  Institutions  Code  (Section  628)  provides  for 
release  of  a  minor  to  a  "parent,  legal  guardian  or  responsible  relative".  If  no  such  person  can 
be  located,  the  minor  may  be  detained  as  an  over-ride.  To  justify  this  type  of  detention,  a 
diligent  and  extended  effort  must  be  made  to  locate  a  parent,  guardian  or  responsible  relative. 
This  level  of  effort  should  include:  ask  minor  to  provide  contact  information;  minor's  records 
are  searched  to  determine  the  location  of  family  members;  multiple  and  periodic  phone  calls  or 
other  contact  attempts  are  made  while  the  minor  is  in  custody.  Calls  that  go  unanswered  in 
night-time  hours  should  be  tried  again  the  next  day.  Attempts  to  contact  family  members 
should  be  documented  by  the  probation  officer. 

o    Parents  refuse  to  take  custody.    A  parental  refusal  to  come  to  the  Youth  Guidance  Center  to 
retrieve  a  minor  should  be  carefully  handled.  Though  some  latitude  may  be  given  to  working 
parents  who  cannot  leave  their  job  without  losing  it,  every  effort  should  be  made  to  convince 
parents  of  seriousness  of  the  situation  and  to  establish  a  time-certain  when  the  retrieval  will  be 
made.  Refusals  based  on  "I  don't  want  him/her  back"  should  be  countered  with  specific 
strategies  unless  it  is  clear  that  the  minor  will  lack  supervision  or  be  endangered  if  returned 
home.  Strategies  to  encourage  parental  pickup  may  include  pointing  out  the  liability  of  parents 
for  the  costs  of  probation  custody  under  WIC  Section  903.25.  Persistent  refusals  or  refusals 
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signifying  child  endangerment  will  justify  a  detention  over-ride.  The  refusal  circumstances 
should  be  documented  by  the  probation  officer. 

o    Youth  refuses  to  return  home.  A  refusal  to  return  home  may  be  taken  as  both  a  sign  that  the 
minor  is  at  higher  risk  than  indicated  by  the  score  and  also  as  consent  to  detention.  The  reasons 
why  a  minor  refuses  to  return  home  should  be  documented  by  the  probation  officer. 

o    Home  detention  not  available.  This  is  a  temporary  over-ride  circumstance  that  is  included  on 
the  form  untilthe  home  supervision  program  is  ready  for  utilization  at  intake.  Normally, 
minors  who  score  8-10  points,  for  whom  no  home  supervision  program  is  currently  available, 
should  be  returned  home.  However,  the  probation  officer  has  the  option  of  detaining  the  minor 
if  special  risks  can  be  identified  justifying  secure  detention  in  a  particular  case. 

o    Other.  The  RAI  is  a  basic  triage  device  that  cannot  capture  every  situation  presented  at  intake. 
The  "other"  category  gives  the  intake  officer  a  means  of  justifying  secure  detention  in  unusual 
and  high-risk  situations.  It  may  be  that  a  serious  and  unusual  offense,  not  listed  in  the  offense 
section,  has  been  charged  (e.g.,  bomb-making).  It  may  be  that  the  minor  has  threatened  to 
injure  or  kill  some  person  in  retaliation,  or  that  you  have  evidence  the  minor  may  be  at  serious 
risk  of  gang  retaliation.  It  may  be  that  the  minor  has  made  a  terrorism  threat  that  requires 
further  investigation  for  the  protection  of  others.  It  may  be  that  the  minor  has  severe  mental 
health  problems  or  drug-intoxication  problems  requiring  further  evaluation  or  treatment  This 
form  of  detention  over-ride  should  be  used  only  when  the  probation  officer  has  reason  to 
believe  that  there  is  a  special  need  to  detain  the  minor  as  a  matter  of  immediate  necessity  to 
protect  the  minor  or  another  from  harm,  or  to  prevent  a  specific  flight  risk.  WHEN  THE 

■     "OTHER"  CAGEGORY  IS  USED,  YOU  SHOULD  DESCRIBE  SUCCINCTLY  YOUR 
REASON  FOR  OVER-RIDE,  USING  ADDITIONAL  SPACE  AS  NEEDED. 

RELEASE  OVERRIDES 

A  detention  score  of  1 1  or  higher  can  be  over-ridden  in  favor  of  release,  if  there  are  reasonable 
grounds  for  release. despite  the  higher  score.  Examples  might  include:  very  young  minors  whose 
parents  demonstrate  and  immediate  ability  to  supervise  and  protect  the  minor;  minors  whose 
involvement  in  the  offense  was  extremely  remote  but  whose  mitigation  score  is  not  high  enough;  or 
cases  where  the  probation  officer  learns  that  the  arrest  is  a  case  of  mistaken  identity.  THE  REASONS 
FOR  A  RELEASE  OVER-RIDE  MUST  BE  STATED  IN  THE  SPACE  PROVIDED. 

OVERRIDE  APPROVAL  BY  A  SUPERVISOR 

The  signature  of  a  Supervising  Probation  Officer  is  required  to  confirm  any  over-ride —  detain  or 
release.  In  late  night  or  weekend  situations,  where  a  supervisor  is  not  immediately  available,  you 
should  contact  a  supervisor  by  phone  for  over-ride  approval.  One  question  that  arises  is  whether  a 
minor,  qualified  and  scheduled  for  release,  should  be  detained  until  a  supervisor  is  successfully 
contacted,  if  parents  are  ready,  willing  and  able  to  take  the  minor  home.   This  question  has  not  yet 
been  answered;  protocols  for  the  method  and  timing  of  supervisor  approval  in  these  cases  will  be 
announced. 
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MONITORING  (RELEASE)  INFORMATION 

The  release  information  (date,  time,  released  to)  should  be  entered  on  the  form  for  monitoring 
purposes  at  the  time  of  release.  Where  release  is  not  immediate,  a  post-release  data  entry  process  must 
be  followed  to  complete  the  form.  The  method  for  accomplishing  this  is  still  being  developed.  For 
minors  not  immediately  released,  the  duty  officer  completing  the  form  should  leave  these  lines  blank. 

SIGNING  THE  FORM 

The  intake  officer  completing  the  risk  assessment  form  must  sign  it  at  intake. 

SPECIFIC  CASE  SITUATIONS 

Prostitution  cases.  Concern  has  been  expressed,  by  probation  officers  and  other  JDAI  stakeholders, 
about  girls  arrested  for  prostitution  in  "turnstyle"  situations,  where  boyfriends  or  other  adults 
representing  themselves  as  family  members  try  to  obtain  custody  and  the  girls  go  immediately  back  to 
work  on  the  street.  Probation  officers  are  justified  in  taking  special  steps  to  verify  the  identity  of 
persons  representing  themselves  as  family  members  in  prostitution  cases.  At  the  same  time,  if  the 
young  woman  qualifies  for  release  and  has  a  legitimate  family  member  able  to  take  custody,  then  the 
release  should  proceed.  Under  discussion  within  the  JDAI  in  San  Francisco  is  the  establishment  of  a 
temporary  shelter  facility  or  "safe  house"  which  could,  in  lieu  of  juvenile  hall,  serve  as  a  place  of 
custody  for  these  young  women — helping  them  connect  with  legitimate  family  members  and  offering 
services  that  may  deter  resumption  of  illegal  activities  on  the  streets; 

Terrorism  charges.    In  the  post  9/1 1  environment  there  is  growing  social  anxiety  about  terrorism,  and 
we  have  seen  increases  in  the  number  of  minors  referred  for  terrorism  threats  under  Penal  Code 
Section  422.  This  offense  can  be  charged  either  as  a  misdemeanor  or  as  a  felony,  and  there  is  no 
convenient  place  at  present  on  the  RAI  to  score  PC  422  offenses.  The  RAJ.  working  group  considered 
adding  a  special  offense  category  for  terrorism  but  decided  against  this — mainly  because  the  offense 
covers  such  a  wide  range  of  possible  behaviors,  from  schoolyard  horseplay  to  focused  and  malicious 
threats  backed  by  a  present  ability  to  produce  serious  harm.  Instead  of  trying  to  lump  all  terrorism 
threats  and  behaviors  into  one  category,  the  JDAI  working  group  has  suggested  that  probation  officers, 
guided  by  police  information,  make  their  best  judgment  calls  using  the  RAI  as  drafted  and  using  over- 
ride provisions  if  necessary  for  public  protection. 

Minors  12  and  under.  Presently,  very  young  minors  get  no  special  treatment  on  the  RAI.  Even  with 
juvenile  hall  classification  criteria  designed  to  protect  younger  detainees,  there  is  always  concern 
about  predatory  or  bullying  behavior  when  they  are  in  the  same  institution  with  older  youth.  Santa 
Clara  County  has  adapted  to  the  special  risks  of  detaining  young  minors  by  requiring  a  judge's  order  to 
confirm  continued  detention  of  any  minor  12  or  younger.  The  JDAI/RAI  working  group  reviewed 
eight  cases  of  minors  12  and  under  referred  to  YGC  during  the  April-May  RAI  test  period.  It  found 
that  the  charges  were  mainly  felony  level  and  that  petitions  were  filed  in  all  cases.  There  is  no  recent 
evidence  of  abuse  of  younger  minors  at  YGC.  The  working  group  therefore  recommended  that  the 
decision  to  treat  younger  youth  appropriately  should  be  left  to  the  discretion  of  the  intake  probation 
officer.  When  minors  12  or  under  are  presented  at  intake,  the  probation  officer  should  include  in  his  or 
her  evaluation  a  consideration  of  whether  the  highest  levels  of  personal  and  public  protection  will  be 
achieved  in  the  detention  center  or  in  the  family  home. 
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Probation  violations.  Minors  with  technical  (non-criminal)  violations  of  conditions  of  probation  earn 
zero  points  under  the  offense  section.  They  are  not  special  detention  cases.  They  may  be  detained  only 
if  they  earn  1 1  or  more  points  when  properly  scored,  or  as  an  over-ride  under  in  special  situations 
where  the  probation  officer  can  identify  a  specific  public  safety  risk.  Sanctions  for  probation  violators 
are  currently  under  review  in  the  JDAI,  and  there  is  great  interest  in  creating  new  and  intermediate 
sanctions  that  will  be  made  available  to  the  probation  department  and  the  juvenile  court  for  the 
enforcement  of  orders  of  probation.  A  special  screening  instrument,  rating  minors  for  probation 
violator  risk,  is  also  being  considered.  These  reviews  may  produce  new  risk  screening  procedures  and 
new  sanctions  for  probation  violations,  based  on  the  severity  of  the  violation.  Meanwhile,  probation 
violations  should  be  properly  scored  on  the  updated  risk  instrument,  and  scoring  will  be  monitored  to 
assure  compliance. 

Warrant  cases.  Arrest  and  bench  warrant  cases  are  presently  special  detention  situations  in  which  the 
probation  officer  lacks  authority  to  release  the  minor.  Minors  presented  at  intake  on  warrants  are 
universally  detained  in  deference  to  the  authority  of  the  court  issuing  the  warrant.  However,  it  is 
recognized  that  some  behaviors  leading  to  a  warrant  are  more  serious  than  others,  with  higher 
associated  public  safety  risks.  Similarly,  some  failures  to  appear  which  cause  a  Warrant  to  issue  may 
be  excusable  for  various  reasons — for  example,  the  minor  or  the  family  never  received  notice  of  an 
altered  court  date.  Under  JDAI,  stakeholders  are  reviewing  ways  to  provide  the  probation  department 
with  additional  tools  in  warrant  cases  that  may  be  low-grade  or  excusable  for  various  reasons.  There 
is  no  change  in  warrant  policy  as  yet,  and  any  future  change  that  comes  about  will  require  Juvenile 
Court  approval.  In  the  meantime,  warrants  will  continue  to  be  handled  as  special  detention  cases. 

Placement  failures.  Minors  returned  from  private  placements  are  almost  always  detained,  pending 
resolution  of  the  problem  with  the  placement  or  placement  in  a  new  facility.  Like  the  "old"  RAI,  the 
new  RAI  treats  these  as  special  detention  cases.  However,  it  is  clear  that  there  are  many  kinds  of 
placement  failures —  some  which  are  clearly  due  to  the  misbehavior  of  the  minor  and  some  which  are 
not  (an  example  of  the  latter  would  be  a  minor  who  leaves  a  placement  after  being  beaten  or  sexually 
assaulted).  Minors  returned  to  the  juvenile  hall  as  placement  failures  should  be  scored  on  the  RAI 
prior  to  being  detained  as  special  detention  cases.  With  the  help  of  a  Placement  Coordinator  in  the 
Public  Defenders  Office,  additional  efforts  have  been  made  to  accelerate  the  movement  minors  with 
placement  problems  to  appropriate  facilities,  and  their  numbers  in  detention  have  declined.  Further 
efforts  will  be  made  under  JDAI  to  develop  options  for  minors  returned  from  private  placements. 
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December  22, 2002 

TO:        Juvenile  Detention  Alternatives  Initiative  (JDAI)  Stakeholders 

FROM:  David  Steinhart 

RE:         LIABILITY  OF  PROBATION  OFFICERS  FOR  INJURIES  BY  JUVENILES 

RELEASED  FROM  CUSTODY 


QUESTION  PRESENTED 

Are  probation  officers,  or  city  or  county  governments  in  California,  liable  for  injury  caused  by  an 
arrested  juvenile  who  is  released  from  the  custody  of  the  Probation  Department? 

CONCLUSIONS 

Based  on  a  review  of  California  and  United  States  statutes  and  court  cases,  here  are  key 
conclusions  on  the  question  presented: 

1 .  Under  California  law,  government  agencies  and  probation  employees  are  immune  from 
liability  for  injuries  related  to  decisions  to  release  arrested  juveniles  from  custody.  This 
immunity  is  derived  principally  from  two  statutes.  Calif.Government  Code  Section  820.2 
immunizes  public  agencies  and  employees  from  liability  for  any  act  or  omission  resulting  from 
their  exercise  of  discretion  ("discretionary  acts"  immunity).  Calif.Government  Code'  Section     , 
845.8  immunizes  public  agencies  and  employees  from  liability  for  decisions  involving  the 
release  of  a  prisoner.  These  immunities  have  been  specifically  confirmed  by  the  California 
Supreme  Court  for  probation  officers  who  release  juvenile  offenders  (Thompson  v.  Alameda 
County,  27  Cal.3d  741,  167  CaLRptr.70, 1980).  The  constitutionality  of  California's  immunity 
statute  in  released  prisoner  cases  has  been  upheld  by  the  United  States  Supreme  Court 
(Martinez  v.  California,  444.  U.S.  277, 100  S.Ct.  553, 1979). 

2.  Federal  courts  have  recognized  and  generally  accepted  the  doctrine  of  immunity  for  probation 
and  parole  entities  and  individuals  from  liability  for  injuries  related  to  the  release  of  an 
arrested  person  or  prisoner,  in  cases  brought  under  the  Federal  Civil  Rights  Act  (42  U.S.C.     . 
1983). 

3.  There  may,  nevertheless,  be  a  duty  to  warn  potential  victims  of  imminent  harm  likely  to  be 
caused  by  a  released  juvenile.  This  duty  to  warn,  arising  under  California  case  law,  would 
apply  only  when  the  probation  officer  has  reason  to  believe  that  an  injury  is  likely  to  be  caused 
by  a  released  juvenile  to  a  specifically  known  individual.  Normally,  a  juvenile  making  such  a 
threat  or  posing  such  a  known  risk  would  not  be  released  in  the  first  place. 

4.  Probation  officers  who  exercise  their  discretion  under  California  law  to  release  arrested 
juveniles  are  broadly  protected  from  liability  for  the  actions  of  released  minors.  Any  case  filed 
against  the  probation  department  or  one  of  its  officers  in  such  a  situation  would  be  highly 
unlikely  to  survive  demurrer  or  a  motion  for  summary  judgment  in  the  case.  There  is  no  basis 
in  case  law  or  statutory  law  for  suggesting  that  probation  agencies  or  their  employees  have 
significant  exposure  to  liability  under  these  circumstances. 


David  Steinhart  is  a  California  attorney  experienced  in  the  design,  application  and  analysis  of  juvenile 
detention  criteria;  he  serves  as  a  consultant  for  the  Annie  E.  Casey  Foundation's  Juvenile  Detention 
Alternatives  Initiative  (JDAI)  project  in  San  Francisco. 
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DEPARTMENT  BULLETIN 


A 

04-138 
05/21/04 

JUVENILE  PROCEDURES  -  ARRESTS 

COMMUNITY  ASSESSMENT  AND  REFERRAL  CENTER  (CARC) 

(Supersedes  DB  04-042) 

The  following  procedure,  regarding  the  nrrest  of  juveniles,  goes  into  effect  on  June  5, 
2004   This  procedure  will  be  followed  for  any  arrest  except  for  minor  traffic  infractions. 

Members  who  arrest  a  juvenile,  regardless  of  the  day  or  time  of  the  arrest,  shall  phone  the 
Community  Assessment  and  Referral  Center  (CARC)  at  (4 1 5)  567-8078.  This  number 
will  reach  CARC  staff  during  operating  hours  (0900-2400)  or  a  Youth  Guidance  Center 
(YGC)  juvenile  probation  officer  when  CARC  is  closed.  In  either  case,  a  juvenile 
probation  officer  will,  using  available  information  regarding  the  arrest  and  the  juvenile, 
make  a  determination  as  to  whether  the  juvenile  should  be  booked  at  YGC.  brought  to 
CARC.  cited  to  CARC,  or  cited  to  Juvenile  Court. 

The  member  completing  the  police  arrest  report  shall  indicate  the  name  of  the  official  (at 
CARC  or  YGC)  who  authorizes  the  acnon  token  with  the  arrested  juvenile. 


HEATHER  J.TONG 
Chief  ofPolice 
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III.       Review  of  Available  Funding  Sources 

At  the  outset  of  this  process,  four  funding  sources  were  identified  for  review.  Funding 
cuts  for  FY  05-06,  and  even  more  severe  funding  cuts  proposed  for  FY  06-07,  were 
highlighted.  The  four  funding  sources  are  highlighted  below: 

•  Juvenile  Justice  Crime  Prevention  Act  (JJCPA) 

These  are  state  funds  that  are  allocated  by  the  state  Board  of  Corrections  to  each 
county  based  on  its  population.  Funds  are  to  be  used  for  services  that  are  "based 
on  programs  and  approaches  that  have  been  demonstrated  to  be  effective  in 
reducing  delinquency  and  addressing  juvenile  crime."  San  Francisco  has  been 
allocated  $2,187,092  in  these  funds  for  FY  05-06.  These  funds  may  be  cut 
significantly  in  FY  06-07  -  the  Governor's  recently  released  proposed  budget 
slates  JJCPA  for  a  75%  cut  state-wide  in  FY  06-07.  In  order  to  receive  JJCPA 
funds,  a  county  must  engage  in  the  extensive  planning  process  described  in  this 
document.  The  Mayor's  Office  of  Criminal  Justice  administers  these  funds. 

•  Juvenile  Accountability  Block  Grant  (JABG) 

These  are  federal  funds  that  pass  through  the  state  Board  of  Corrections  and  on  to 
the  counties,  based  on  each  counties'  crime  index  and  law  enforcement 
expenditures.  The  goal  of  this  grant  is  to  hold  juvenile  offenders  accountable  for 
their  criminal  activities.  These  funds  were  cut  by  70%  for  FY  05-06  -  San 
Francisco  will  receive  $1 16,941  in  FY  05-06,  compared  to  $386,423  in  FY  04-05. 
In  addition,  the  President  has  proposed  eliminating  JABG  funds  altogether  for  FY 
06-07.  The  Mayor's  Office  of  Criminal  Justice  administers  these  funds. 

•  Title  V  Community  Prevention  Grant 

These  are  federal  funds  that  pass  through  the  state  Board  of  Corrections,  which 
then  competitively  bids  out  the  funds.  This  is  a  new  grant  opportunity  for  San 
Francisco.  The  state  is  giving  out  a  total  of  $1 .9  million  state-wide,  and  there  is  no 
guarantee  that  San  Francisco  will  receive  any  of  these  funds.  Funds  must  be  used 
for  prevention  services  and  a  Delinquency  Prevention  Plan  must  be  prepared  and 
approved  by  the  JJCC  as  part  of  the  grant  proposal.  The  Mayor's  Office  on 
Criminal  Justice  is  applying  for  these  funds  on  San  Francisco's  behalf.  The 
application  is  due  on  March  2 1 . 


• 


TANF  Federal  Funds  or  "TANF-Substitute"  State  Funds 
Prior  to  2004-2005,  federal  TANF  (Temporary  Aid  to  Needy  Families)  funds 
were  passed  from  the  state  to  county  departments  of  human  services  and  then  on 
to  county  probation  departments.  In  2004,  TANF  funds  were  no  longer  directed  to 
probation  departments.  Instead,  the  legislature  created  state  "TANF-substitute" 
funds  is  the  same  amount,  administered  by  the  state  Board  of  Corrections.  In  FY 
04-05,  this  funding  was  for  $3,232,706.  The  Governor's  recently  released  budget 
proposes  folding  these  funds  back  into  TANF  for  FY  05-06,  and  funding  counties 
at  the  same  level  as  FY  04-05.  The  Juvenile  Probation  Department  administers 
these  funds. 
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Exhibit  2-3 

Probation  Officers'  Feedback 

Satisfaction  with  Programs  Funded  by  the  SFJPD/CPD 


Type  of 
Program 

Organization 

Program 

%  Who  Are 

"Satisfied"  or 

"Very  Satisfied" 

With  Services 

Provided 

%Who 

Would  Refer 

Youth  to  This 

Program 

Again 

Case 
Management 

Mission 

Neighborhood 

Center 

Home  Detention 
Program 

(n=15)              100.0% 

100.0% 

CARECEN 

Second  Change 
Tattoo  Removal 

(n=8)                 87.5% 

100.0% 

Bernal  Heights 
Neighborhood 
Center 

OMCSN* 

(n=4)                 50.0% 

100.0% 

Life  Skills, 
Education,  and 
Employment 

Special  Services  for 
Groups 

Ida  B.  Wells  OTTP 

(n=6)                 83.4% 

100.0% 

100.0% 

100.0% 

Youth  Guidance 
Center  Improvement 

GED  Plus 

(n=12)                91.6% 

Youth  Guidance 
Center  Improvement 
Committee 

Focus  11 

(n=12)               100.0% 

Youth  Guidance 
Center  Improvement 
Committee 

Focus  1 

(n=15)                86.7% 

93.3% 

SLUG/bepartment  of 
Public  Works 

Saturday  Community 
Service 

(n=11)                90.9% 

90.9% 
87.5% 

University  of  San 
Francisco 

Street  Law 

(n=16)                93.8% 

AARS/Straight 
Forward  Club 

Straight  Forward 
Club* 

(n=5)                 80.0% 

80.0% 

Ella  Hill  Hutch 
Community  Center 

UJIMA  Co-Ed 
Mentorship  Program 

(n=8)                 62.5% 
(n=5)                 60.0% 

62.5% 
50.0% 

Performing  Arts 
Workshop 

Impact  High  School 

Ufe  Skills 

Family  Restoration 
House* 

(n=3)                 66.6% 

33.3% 

Potrero  Hill 

Neighborhood 

House 

Peer  Counseling 
Program 

(n=1)               100.0% 

0.0% 

Family  Support 

Edgewood 
Children's  Center 

Kinship  Support 
Network 

(n=6)               100.0% 

100.0% 

Parenting  Skills 

Parenting  Skills 
Program 

(n=15)                80.0% 

92.9% 
NA 

Community  Works 

ROOTS 

(n=0)                  NA 

Fresh  Directions:  Community  Programs  Supported  by  the  San  Francisco  Juvenile  Probation  Department 
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Probation  Officers'  Feedback 

Satisfaction  with  Programs  Funded  by  the  SFJPD/CPD  Continued 


Type  of 
Program 

Organization 

Program 

%  Who  Are 

"Satisfied"  or 

'Very  Satisfied" 

With  Services 

Provided 

%Who 

Would  Refer 

Youth  to  This 

Program 

Again 

Girls  Services 

Center  for  Young 
Women's  Development 

Sister  Circle 

(n=4)                100.0% 

75.0% 
66.7% 

Community  Works 

Young  Women's 
Internship  Program 

(n=3)                  66.6% 

Girls  2000 

Family  Services  Project 

(n=2)                100.0% 

100.0% 

Mission 

Neighborhood 
Center 

Young  Queens  on  the 

Rise 

(n=6,                  833% 

100.0% 

SAGE  Project,  Inc. 

SAGE  Project 

(n=8)               100.0% 

77.8% 

Solutions  Program 

Solutions  Program* 

(n=2)                 50.0% 

0.0% 

YWCA 

Girls  Mentorship 
Program 

(n=4)               100.0% 

100.0% 

YWCA 

FITS  Girls  Program* 

(n=3)                100.0% 

100.0% 

Intensive 

Home-Based 

Supervision 

Morrisania  West,  Inc. 

IHBS 

(n=14)                92.8% 

92.9% 

Institute  Familiar  de  la 
Raza 

IHBS 

(n=13)                92.3% 

85.7% 

Brothers  Against  Guns 

IHBS 

(n=8)                 87.5% 

77.8% 

Vietnamese  Youth 
Development  Center 

IHBS 

(n=7)                 85.7% 

85.7% 

Potrero  Hill 
Neighborhood  House 

IHBS 

(n=11)                 81.9% 

70.0% 

Office  of  Samoan  Affairs 

IHBS 

(n=9)                  77.8% 

87.5% 

Bayview  Hunter's  Point 
Foundation 

IHBS 

(n=14)                 50.0% 

53.8% 
66.7% 

Community  Youth 
Center 

IHBS 

(n=4)                 50.0% 

Juvenile 

Detention 

Alternatives 

Institute  Familiar  de 
la  Raza 

Intensive  Case 
Management* 

(n=14)                85.7% 

84.6% 

Youth  Accountability 
Boards 

California  Community 
Dispute  Services* 

(n=4)                 75.0% 

75.0% 
70.6% 

Center  on  Juvenile 
and  Criminal  Justice 

Detention  Diversion 
Advocacy  Project* 

(n=18)                 44.5% 

Shelter 

The  San  Francisco 
Boys  and  Girls 
Home 

Pre-Placement  Shelter 

(n=14)                 92.9% 

92.9% 

Huckleberry  Youth 
Programs 

Status  Offender 

(n=7)                  71.5% 

71.4% 

Fresh  Directions:  Community  Programs  Supported  by  the  San  Francisco  Juvenile  Probation  Department 
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The  San  Francisco  Ethics  Commission 
Budgeting  and  Staffing  Issues 

Released  May  17,2005 


Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying 
information  about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the 
Superior  Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the 
Supervisors.  As  to  each  finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the 
finding,  or  (2)  disagree  with  it,  wholly  or  partially,  and  explain  why.  Further  as  to  each 
recommendation  made  by  the  Grand  Jury,  the  responding  party  must  report  either  (1)  that  the 
recommendation  has  been  implemented,  with  a  summary  explanation  of  how  it  was;  (2)  the 
recommendation  has  not  been  implemented,  but  will  be  implemented  in  the  future,  with  a 
timeframe  for  implementation;  (3)  the  recommendation  requires  further  analysis,  with  an 
explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be 
prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the 
recommendation  will  not  be  implemented  because  it  is  not  warranted  or  reasonable,  with  an 
explanation  of  why  that  is.  (Cal.  Penal  Code,  sec.  933,  933.05) 


The  San  Francisco  Ethics  Commission 
Budgeting  and  Staffing  Issues 


SUMMARY  OF  RECOMMENDATIONS 

1 .  Investigative  resources  of  the  Ethics  Commission  (EC)  should  be  increased  by  some 
combination  of  available  alternatives:  increases  in  budget,  decreases  in  mandated 
responsibilities,  and/or  delegation  of  existing  investigative  duties  to  other  City 
departments  within  the  limits  of  the  law. 

2.  Department  heads  should  be  assessed  penalties  for  their  failure  to  comply  with  Statement 
of  Incompatible  Activities  (SIA)  requirements  and  deadlines.  This  is  in  keeping  with  the 
practices  of  assessing  penalties  for  other  non-compliant  entities,  such  as  lobbyists  and 
candidates  for  public  office,  under  the  jurisdiction  of  the  Ethics  Commission. 

3.  If  the  staff  of  the  EC  is  expanded,  random  audits  of  SEIs  required  to  be  on  file  in  City 
departments  should  be  conducted. 

4.  If  the  staff  of  the  EC  is  expanded,  random  audits  of  the  content  of  those  SEIs  on  file  in 
the  EC  should  be  conducted. 

5.  The  Board  of  Supervisors  must  initiate  an  independent,  rigorous,  and  ongoing  evaluation 
of  Campaign  Finance  Reform  and  the  voluntary  public  campaign  financing  program. 

6.  The  Ethics  Commission  should  hire  a  well-qualified  Education  and  Training  Officer. 


GLOSSARY 

CFRO    Campaign  Finance  Reform  Ordinance 

CGJ    2004-2005  San  Francisco  Civil  Grand  Jury 

EC    Ethics  Commission 

FPPC    Fair  Political  Practice  Commission 

Proposition  C  passed  1 1/03;  transferred  the  task  of  handling  the  whistleblower  telephone  hotline 

to  the  Controller's  Office 

Proposition  E  passed  1 1/03;  revised  and  updated  the  City's  conflict  of  interest  laws,  requiring 

all  City  departments,  boards,  and  commissions  to  develop  statements  identifying  "incompatible 

activities." 

Proposition  G  passed  1 1/97;  Campaign  Consultants  Ordinance;  mandated,  expanded  audits  of 

financial  statements  filed  by  candidates  and  political  committees. 

Proposition  J  passed  1 1/00;  'the  taxpayer  protection  amendment'  was  intended  to  reduce  the 

influence  of  gifts  and  prospective  campaign  contributions  on  the  decisions  of  public  officials. 

Proposition  K  passed  1 1/93;  created  the  Ethics  Commission,  transferring  ethics  functions  then 

divided  among  five  city  departments  to  a  single  Ethics  Commission 

Proposition  N  passed  1 1/95;  called  for  the  enforcement  and  administration  of  the  CFRO. 

Proposition  O  passed  1 1/00;  amended  the  San  Francisco  Campaign  Finance  Reform  Ordinance 

(CRFO),  by  providing  for  the  limited  public  campaign  financing  of  candidates  for  the  Board  of 

Supervisors. 

San  Francisco  City  Charter    The  fundamental  law  of  the  City  of  San  Francisco 

SEI    Statement  of  Economic  Interest;  required  by  CA  Codes,  Gov't.  Code  Section  87100 


SIA    Statement  of  Incompatible  Activity;  required  by  San  Francisco  Government  Code  Section 

1126 

Administration  Code  XIIB  Section  16.535-539    Mandates  electronic  filing  for  certain 

campaign  filing  entities. 

State  Proposition  208  went  into  effect  1/97;  required  the  Ethics  Commission  to  implement 

further  campaign  reform  provisions  to  be  in  compliance. 

INTRODUCTION 

Eleven  years  ago,  the  San  Francisco  Board  of  Supervisors  voted  to  place  on  the  November  1993 
ballot  Proposition  K,  which  would,  through  a  charter  amendment,  create  an  Ethics  Commission 
(EC).  When  arguing  in  favor  of  this  proposition,  the  Board  of  Supervisors  noted,  "the  people  of 
San  Francisco  are  in  danger  of  losing  faith  in  our  city  government.  Every  few  weeks  another 
scandal  arises  and  public  confidence  sinks  to  new  lows.  We  need  an  Ethics  Commission  to  turn 
things  around  at  City  Hall.  Proposition  K  will  establish  an  independent  body  to  clean  up  our  city 
government."1    "The  Ethics  Commission  will:  investigate  and  punish  wrongdoing. . .  establish 
tougher  rules  for  city  lobbyists. . .  strengthen  the  city's  whistle  blower  program. .  .draft  stricter 
guidelines  for  city  officials... educate  and  advise  on  ethics  laws."2 

Prior  to  approval  of  Proposition  K  in  November  1993,  five  city  departments  administered  ethics 
functions:  the  Registrar  of  Voters  (later  known  as  the  Department  of  Elections)  administered 
campaign  finance  disclosure  and  audits;  the  Clerk  of  the  Board  of  Supervisors  handled  lobbyist 
rules  and  regulations  as  well  as  conflict  of  interest  reporting;  the  District  Attorney  and  City 
Attorney  gave  advice  and  wrote  opinions,  dealt  with  complaint  investigations  and  enforcement; 
the  Mayor's  Office  handled  issues  relating  to  improper  government  activities  and  the 
whistleblower  program. 

Following  the  initial  appointment  of  five  commissioners  (one  each  by  the  Mayor,  Board  of 
Supervisors,  Controller,  City  Attorney,  and  District  Attorney),  the  Ethics  Commission  opened  its 
office  in  1994  with  interim  and  part-time  staffing.  Budgeting  allowed  for  a  permanent  staff  of 
four  (executive  director,  administrative  assistant,  whistleblower-investigator/educator,  and 
investigator/auditor)  to  be  hired  in  the  spring  and  summer  of  1995.  A  pro  bono  consultant  and 
student  interns  augmented  the  staff.  It  is  worth  noting  that  ". .  .the  total  cost  of  ethics  related 
functions  administrated  by  the  five  City  Departments  is  $481,438...  $123,093  of  ethics  related 
functions  will  be  transferred  to  the  Ethics  Commission. . .  The  available  funding  in  the    Ethics 
Commission  budget  to  administer  these  functions  is  $97,868  or  $25,225  less  than  is  currently 
allocated. . .  to  the  City  departments  to  perform  these  functions."  3 

Over  the  years,  newly  passed  state  or  local  propositions  and  ordinances  have  added  to  the 
responsibilities  shouldered  by  the  EC.  The  2004-2005  Civil  Grand  Jury  (CGJ)  believes  that  the 
EC  was  under-funded  from  its  beginning,  as  evidenced  by  its  inability  to  fulfill  mandates  and 
investigations,  resulting  in  the  need  to  triage  tasks.  Should  they: 

•  Focus  on  duties  with  seemingly  greater  importance  and  let  the  others  remain 
undone, 

•  Transfer  some  of  their  duties  to  another  agency  to  execute,  or 

•  Request  additional  resources  so  that  they  can  complete  all  of  their  mandates  in  a 
timely  manner? 


The  voters  demonstrated  a  commitment  to  the  promulgation  and  enforcement  of  high  ethical 
standards  when  they  passed  Proposition  K.  The  measure  of  the  EC's  importance  is  in  our 
willingness  to  properly  fund  it,  thereby  allowing  it  to  complete  all  mandates. 

The  CGJ  decided  to  examine  the  operations  of  the  Ethics  Commission.  This  report  is  the  result  of 
that  examination  and  represents  the  first  report  ever  issued  by  a  civil  grand  jury  on  the  state  of 
the  San  Francisco  Ethics  Commission. 

CGJ  inquiries  focused  on  those  areas  that  occupy  most  of  the  Ethics  Commission  staffs  time: 

•  Complaints  and  Investigations, 

•  Statement  of  Incompatible  Activities/Statement  of  Economic  Interest, 

•  Lobbyists  and  Campaign  Consultants, 

•  Campaign  Finance  Reform. 

The  CGJ  identified  several  common  threads  that  ran  through  each  area  of  the  investigation. 
These  common  threads  were  staffing  and  workload,  training,  and  budgeting/funding. 

This  report  presupposes  the  Ethics  Commission  has  central  and  crucial  mandated  duties.  All 
other  assignments,  though  important  and  necessary,  are  less  central  to  the  mission  of  the  Ethics 
Commission  and  are  transferable  to  other  agencies. 

COMPLAINTS  AND  INVESTIGATIONS 

The  duty  and  responsibility  of  the  Ethics  Commission  (EC)  to  investigate  allegations  of 
violations  of  laws  within  its  jurisdiction  is  defined  by  City  Charter  section  C3.699-13.  Charter 
and  city  ordinances  within  its  jurisdiction  are  those  relating  to  campaign  finance,  lobbying, 
conflicts  of  interest  and  governmental  ethics. 

This  Charter  section  also  defines  the  investigative  process  and  the  penalties  for  violations  that  are 
substantiated  by  investigations.  The  investigative  process  and  the  procedures  for  filing 
complaints  are  described  in  detail  on  the  EC  website. 


Ethics  Commission 
Status  of  Investigations,  1999-2004 


% 

Increase 

1999 

Source  of  Investigation: 

1999-00 

2000-01 

2001-02 

2002-03 

2003-04  Total 

2004 

External  Complaint 

18 

28 

33 

48 

43 

170 

139% 

Initiated  by  Ethics 

Commission 

1 

0 

1 

2 

3 

7 

Total  Investigations 

19 

28 

34 

50 

46 

177 

142% 

%of 

Total 
1999- 

Status  of  Investigation*: 

2004 

Resolved 

19 

28 

31 

43 

24 

145 

82% 

Pending 

0 

0 

3 

7 

22 

32 

18% 

*as  of  November  16,  2004 
Source:  Ethics  Commission  Staff 

The  volume  of  complaints  that  the  EC  has  received  has  increased  in  the  past  five  years  from  18 
in  FY  1999-2000  to  43  in  FY  2003-04.  During  this  five-year  period,  only  seven  investigations 
were  conducted  on  the  EC's  initiative,  rather  than  in  response  to  complaints.  These  self-initiated 
investigations  were  only  4%  of  the  total  of  177  investigations  during  this  period.  Thirty-two  of 
the  177  (18%)  investigations  initiated  between  FY  1999  and  2004  were  still  pending  in 
November  2004.  Three  of  the  pending  investigations  were  initiated  in  FY  2001-02  and  7  in  FY 
2002-03. 5  These  10  investigations  are  in  jeopardy  of  being  invalidated  by  statutes  of  limitation. 


The  following  are  indicators  of  inadequate  investigative  resources: 


•  The  number  of  complaints  is  increasing 

•  The  EC  is  initiating  few  investigations.  Most  investigations  are  instigated  by  complaints 

•  The  EC  has  been  unable  to  complete  all  investigations  in  a  timely  manner  because  of 
inadequate  staff  resources 

The  EC  has  only  one  investigator.  However,  this  investigator  is  also  responsible  for  two 
unrelated  duties:  the  administration  of  both  the  Campaign  Consultant  and  Lobbyist  Ordinances, 
for  which  he  responds  to  inquiries  regarding  the  ordinances,  prepares  reports,  maintains  a 
database  tracking  system,  and  provides  quarterly  training  to  lobbyists.7 

The  EC  investigator  is  responsible  for  all  phases  of  the  investigation,  from  the  initiation  to  the 
resolution  of  the  complaints.  He  may  be  required  to  participate  in  the  closed  hearings  of  the 


complaint  and  he  may  be  involved  in  negotiating  a  settlement  when  violations  of  law  are 
substantiated.8 

Many  other  City  departments  conduct  investigations  in  the  course  of  executing  their 
responsibilities,  e.g.,  City  Attorney,  Office  of  Citizen's  Complaints,  Controller's  Office,  etc. 
However,  the  duties  of  investigators  in  these  departments  are  often  confined  to  the  investigative 
process  only.  The  prosecutorial  and  settlement  phases  of  investigations  in  those  departments  are 
often  delegated  to  others  with  expertise  in  those  areas.9 

As  an  example,  Proposition  C,  passed  by  the  voters  in  November  2003,  gave  the  Controller  many 
new  audit  functions,  including  the  creation  of  a  whistleblower  hotline.  The  whistleblower 
hotline  was  moved  from  the  Ethics  Commission  to  the  Controller's  Office  at  the  beginning  of 
August  2004.  The  Controller's  Office  forwards  to  the  EC  those  complaints  within  their 
jurisdiction  (campaign  finance,  conflicts  of  interest,  lobbyists,  campaign  consultants,  and  other 
governmental  ethics  issues).10  Only  4  complaints  to  the  whistleblower  hotline  were  referred  to 
the  EC  during  the  period  August  2004  to  February  2005. 

Although  the  whistleblower  hotline  has  received  a  total  of  144  complaints  from  August  2004  to 
February  2005  (including  those  referred  to  the  Ethics  Commission),  the  Controller's  Office 
estimates  that  only  a  third  of  those  complaints  are  truly  whistleblower  complaints.  Others  are 
"political  matters,  grievance  issues,  or  miscellaneous  informational  questions,"  according  to  the 
Controller's  Office.  The  Controller's  Office  also  cautions  that  they  anticipate  many  more 
complaints  when  they  begin  to  advertise  the  existence  of  the  hotline  in  March  2005. 

The  Controller's  Office  has  hired  two  full-time  investigators  to  investigate  the  complaints  to  the 
hotline.  Unlike  the  new  voter  mandates  to  the  EC,  Proposition  C  provided  the  funding  necessary 
to  provide  the  new  mandated  services. 

We  understand  that  there  are  two  vacancies  in  the  EC  for  two  Assistant  Investigators. ' '  These 
vacancies  were  created  by  reductions  in  the  EC  budget  at  a  time  when  the  number  of  complaints 
is  increasing  and  the  duties  of  the  EC  are  expanding.  For  example,  the  Statements  of 
Incompatible  Activities  (SIAs)  are  in  the  process  of  being  completed  and  approved  by  the  EC,  as 
described  in  another  section  of  this  report.  New  complaints  are  likely  to  result  when  the  SIAs  are 
approved  because  they  will  establish  many  new  prohibitions  against  actions  by  City  employees 
and  officials. 

The  fact  that  the  EC  has  inadequate  resources  to  fulfill  its  responsibilities  is  documented  in  the 
EC's  annual  report  for  FY  2003-04: 

". .  .the  Commission  remains  severely  constrained  in  its  ability  to  process  and  finalize 
complaints  because  it  has  only  one  investigator  whose  time  is  also  consumed  by  the 
administration  of  both  the  Campaign  Consultant  and  Lobbyist  Ordinances.  Unless  the 
Commission  is  able  to  achieve  full  funding  for  its  enforcement  program,  the  current 
backlog  of  complaints  will  likely  increase." 

The  inadequacy  of  the  EC  budget  has  been  reported  in  the  press: 


"A  decade  into  its  existence,  the  San  Francisco  Ethics  Commission  is  entering  a 
'downward  spiral'  due  to  unfunded  mandates  and  budget  cuts,  according  to  the  agency's 
annual  report."1 

Bob  Stem,  President  of  the  Los  Angeles-based  Center  for  Governmental  Studies,  recommends  in 
the  same  article,  that  San  Francisco  "amend  its  charter  to  provide  guaranteed  funding  for  the 
Commission,  as  in  LA."  13  Mr.  Stern  concludes  with  the  observation  that  the  EC  is  responsible 
for  investigating  allegations  of  misconduct  of  the  same  City  officials  who  now  have  authority 
over  the  funding  of  these  investigations,  "It's  the  people  they  are  monitoring  who  set  their 
budgets,  and  that's  always  a  problem."14 

The  new  Executive  Director  of  the  EC,  John  St.  Croix,  has  been  creative  in  addressing  these 
staffing  issues.  He  has  reviewed  all  pending  investigations  and  recommended  to  the 
Commission  that  those  cases  no  longer  viable  be  closed.  Complaints  were,  until  recently, 
investigated  on  a  first-in-first-out  basis.15  The  Executive  Director  has  also  recommended  a  policy 
to  the  EC  to  prioritize  investigations  to  optimize  the  use  of  scarce  investigative  resources: 

"The  Commission  refined  its  guidelines  for  determining  priority  among  complaints  for 
purposes  of  timely  action.  Where  a  complaint  alleges  failure  to  report  information, 
Commission  investigative  staff  will  now  consider  -  among  other  things  -  the  importance 
to  the  public  of  the  omitted  information.  Where  a  complaint  alleges  other  violations, 
investigators  will  consider  -  among  other  things  -  whether  the  respondent  is  a  candidate 
in  the  current  election."  16 


The  cost  of  investigating  complaints  is  often  partially  covered  by  the  settlements  that  result  from 
investigations.  Revenues  generated  by  settlements  are  deposited  to  the  City's  general  fund  rather 
than  directly  credited  to  the  budget  of  the  EC  as  required  by  law. n  This  ensures  that 
investigations  are  initiated  and  pursued  without  regard  to  their  potential  to  generate  revenue.  The 
City  is  essentially  partially  reimbursed  for  the  increased  expense  of  increasing  investigative 
resources  through  the  collection  of  fees,  fines,  and  settlements.  For  example,  a  settlement  of 
$100,000  was  reached  in  Fall  2004  with  PG&E  for  violations  of  the  campaign  ordinance.  This  is 
another  justification  for  providing  the  EC  with  adequate  staffing  to  conduct  investigations. 

In  conclusion,  laws  do  not,  in  and  of  themselves,  prevent  their  violation.  If  the  EC  does  not  have 
the  ability  to  enforce  the  laws  that  have  been  created  to  protect  the  citizens  of  San  Francisco 
from  unethical  conduct  in  political  campaigns  and  amongst  City  employees  and  officials,  the 
laws  are  far  less  effective.  New  laws  should  be  accompanied  by  the  funding  to  implement  them. 
Without  such  funding,  the  public  should  conclude  that  the  laws  are  unlikely  to  produce  the 
desired  outcome. 

Findings 

1 .  Investigative  resources  of  the  EC  do  not  appear  to  be  adequate  because  they  are  primarily 
responding  to  complaints  rather  than  initiating  their  own  investigations.  Furthermore, 
they  are  not  able  to  complete  investigations  in  a  timely  manner. 

2.  The  EC  has  attempted  to  respond  to  the  fact  that  it  has  inadequate  resources  by 
prioritizing  complaints  and  closing  investigations  that  are  unlikely  to  be  resolved 


Recommendation 

Investigative  resources  of  the  EC  should  be  increased  by  some  combination  of  available 
alternatives:  increases  in  budget,  decreases  in  mandated  responsibilities,  and/or  delegation  of 
existing  investigative  duties  to  other  City  departments  within  the  limits  of  the  law. 

Required  Responses: 
Mayor  -  60  days 
Board  of  Supervisors  -  90  days 
Ethics  Commission  -  60  days 

STATEMENT  OF  ECONOMIC  INTEREST  (SEI) 

The  California  Political  Reform  Act  (Government  Code  87100)  requires  all  public  officials  with 
significant  decision-making  authority  to  disclose  their  financial  interests  by  filing  a  Statement  of 
Economic  Interest  (SEI).  The  Ethics  Commission  is  responsible  for  ensuring  that  these  SEIs  are 
filed  as  required  by  state  law.  Employees  of  City  departments  (except  department  heads)  are 
required  to  submit  their  SEIs  to  the  head  of  their  department.  The  department  head  is  in  turn 
responsible  for  certifying  that  the  SEIs  are  on  file  in  the  department  by  reporting  to  the  EC.  The 
EC  does  not  confirm  that  these  certifications  by  department  heads  are  indeed  accurate  by 
auditing  the  SEIs  on  file  in  the  department. 

All  other  City  officials  as  well  as  candidates  for  elective  office  are  required  to  submit  their  SEIs 
directly  to  the  Ethics  Commission.  The  EC  is  responsible  for  ensuring  that  the  SEIs  are 
submitted  as  required.  The  EC  maintains  a  public  file  room  for  the  SEIs.  The  public  is 
permitted  to  find  the  SEIs  in  which  they  have  an  interest  and  to  copy  them  at  the  cost  of  the 
copies.  The  EC  also  maintains  a  master  file  of  the  SEIs  to  which  the  public  does  not  have 
access.  If  a  member  of  the  public  is  unable  to  find  a  particular  SEI  in  the  public  files,  he/she  can 
request  that  the  staff  find  it  in  the  master  files.  The  staff  then  copies  the  master  copy  for 
distribution  to  the  public.  The  public  is  not  given  direct  access  to  the  master  copy. 

The  EC  does  not  conduct  any  audits  of  the  contents  of  SEIs.  If  there  is  no  specific  complaint 
from  the  public  concerning  an  SEI,  there  is  no  investigation  of  the  content  of  the  SEI.  We  do  not 
believe  that  the  EC  has  the  staff  resources  to  conduct  such  audits.  However,  we  believe  that  such 
audits  would  be  helpful  to  ensure  the  full  and  accurate  disclosure  of  the  economic  interests  of 
public  officials,  employees,  and  political  candidates.  As  it  is  presently,  SEIs  can  be  completed 
inaccurately  with  impunity. 


Findings 

No  random  audits  of  SEIs  on  file  in  City  departments  are  being  conducted  by  the  EC. 
Consequently,  there  is  no  means  of  confirming  that  the  SEIs  are  indeed  on  file,  as 
required. 


2.  There  is  no  supervision  by  EC  staff  of  the  public  file  room  for  SEIs  filed  in  the  EC. 
Therefore,  it  is  theoretically  possible  for  the  public  to  alter  the  content  of  an  SEI  on  file  in 
that  room. 

3.  There  are  no  random  audits  of  the  content  of  SEIs.  Therefore,  the  content  of  the  SEIs  is 
not  questioned  unless  there  is  a  specific  complaint  from  the  public. 


Recommendations 

1.  If  the  staff  of  the  EC  is  expanded,  random  audits  of  SEIs  required  to  be  on  file  in  City 
departments  should  be  conducted. 

2.  If  the  staff  of  the  EC  is  expanded,  random  audits  of  the  content  of  those  SEIs  on  file  in 
the  EC  should  be  conducted. 


Required  Responses: 
Mayor  -  60  days 
Board  of  Supervisors  -  90  days 
Ethics  Commission  -  60  days 


LOBBYISTS,  CAMPAIGN  CONSULTANTS,  AND  ELECTRONIC  FILING 

The  Ethics  Commission  is  charged  with  the  authority  to  register  and  investigate  alleged 
violations  of  laws  regarding  lobbying  and  the  work  of  campaign  consultants.  The  EC  has 
developed  comprehensive  manuals  and  modifies  them  as  new  regulations  and  ordinances  are 
added.  These  manuals  explain  to  lobbyists  and  campaign  consultants  the  "rules  of  the  road"  as 
to  required  ethical  behavior.  Fees  and  fines  pertaining  to  filing  entities  are  structured  to  ensure 
compliance  with  the  ethics  laws  in  order  to  give  confidence  to  the  public  that  elections  are  fair 
and  honest. 

Prior  to  1995  auditing  for  Lobbyists  and  Campaign  Consultants  was  the  responsibility  of  the 
Clerk  of  the  Board  of  Supervisors.  Since  the  Ethics  Commission  is  primarily  focused  on  elected 
and  appointed  officials,  and  Lobbyists  and  Campaign  Consultants  are  neither,  perhaps  another 
agency  could  take  on  this  duty.  There  could  be  a  perception  that  "free  speech"  in  campaigns 
does  not  have  the  same  restrictions  as  those  on  candidates  for  elected  office.  Also,  the  fact  that 
advice  and  enforcement  are  in  the  same  department  could  be  construed  by  the  public  as  a 
conflict. 

Lobbyists,  (defined  as  Contract  Lobbyists,  Business  and  Organization  Lobbyists,  and 
Expenditure  Lobbyists)  are  required  by  ordinance  to  register  with  the  Ethics  Commission  and  to 
file  quarterly  reports  of  activity.  No  audits  of  filed  reports  are  begun  unless  a  complaint  is  filed. 
Thus,  the  reporting  is  taken  at  face  value.  There  are  specific  penalties  for  late  or  non-filing 
violations. '   The  Commission  has  been  very  diligent  in  pursuing  those  not  in  compliance  with 
timely  reporting. 

Campaign  Consultants  are  also  required  to  register  with  the  Ethics  Commission  and  to  file 
quarterly  reports  of  financial  activity.  This  information  is  available  on-line.  As  with  Lobbyists, 
there  are  penalties  for  late  or  non-filing  violators  19and,  as  with  Lobbyists,  no  audits  are  made 
unless  a  complaint  is  filed. 


The  Ethics  Commission  is  authorized,  at  its  discretion,  to  impose  fines  on  those  not  in 
compliance  with  the  Lobbying  and  Campaign  Consultant  filing  ordinances. 20  Anyone  seeking  a 
waiver  must  demonstrate  why  enforcement  will  not  further  the  purpose  of  the  law.21   Due  to 
staffing  insufficiency  there  is  a  considerable  backlog  of  unaudited  accounts,  some  of  which 
concern  Lobbyists  and  Campaign  Consultants.  These  delays  impact  the  collection  of  fees  and 
fines  and  may  cause  filers  to  request  waivers.  More  waivers  are  being  granted  or  expire  on  the 
statute  of  limitations  rules  as  time  goes  on.  There  is  no  way  to  get  up-to-date  without  additional 
staff.  22 

The  SF  Electronic  Filing  Ordinance  required  certain  campaign  statements  be  filed  electronically 
as  well  as  in  hard  copy.  Several  required  forms  cannot  be  filed  electronically  due  to 
insufficiency  in  the  current  computer  system  used  by  the  EC  staff.  The  Executive  Director  has 
indicated  he  would  like  to  put  the  "Netfile"  filing  system  in  place.23  This  system  would  handle 
all  filing  requirements  for  the  EC.  All  data  received  electronically  could  then  be  posted  directly 
to  the  web  site. 

CAMPAIGN  FINANCE  REFORM 

The  EC  placed  Proposition  O  (the  Fair  Elections  Ordinance)  on  the  ballot  in  response  to  citizen 
concerns  regarding  the  high  cost  of  running  a  campaign  for  the  Board  of  Supervisors.  Five 
months  of  intensive  research  by  EC  staff  (hearings,  testimony  at  commission  meetings, 
interviews  with  community  members  as  well  as  with  campaign  finance  authorities  from  around 
the  country)  resulted  in  the  drafting  of  Prop.  O.  The  proposed  campaign  finance  reforms  were  to 

•  encourage  candidates  to  limit  their  spending 

•  decrease  the  time  candidates  spend  raising  money 

•  increase  the  opportunity  for  candidates  to  run  for  office,  and 

•  ensure  the  integrity  of  the  electoral  process. 


Approved  by  voters  in  November  2000,  Prop.  O  amended  the  San  Francisco  Campaign  Finance 
Reform  Ordinance  (CRFO)  in  several  ways.  Most  significantly,  it  provided  for  the  limited 
public  campaign  financing  of  candidates  for  the  Board  of  Supervisors.  Qualified  candidates  who 
met  specific  requirements  and  who  agreed  to  limit  campaign  spending  could  receive  from  $5000 
to  $43,750  for  a  general  election  and  up  to  $17,000  in  a  run-off  election.24 

The  implementation  of  campaign  finance  reform  has  put  pressure  on  the  EC's  limited  staff 
resources;  for  the  most  part,  EC  staffing  levels  have  remained  constant,  yet  they  currently  are 
responsible  for  the  administration  of  public  financing  of  election  campaigns  and  its 
accompanying  set  of  laws  and  regulations.  The  following  are  additional  tasks: 

•  running  an  extensive  education  program  for  both  the  public  and  candidates  to  ensure 
compliance  with  the  complex  filings  of  the  public  financing  program 

•  certifying  eligibility  for  public  financing  campaign  funds 

•  providing  written  and  oral  clarification  to  candidates  regarding  forms  and  new  (or 
amended)  regulations 


•  performing  mandatory  audits  of  the  campaign  finances  for  all  candidates  receiving  public 
financing 

•  conducting  a  public  hearing  to  assess  the  value  and  implementation  of  campaign  finance 
reform 

•  preparation  of  the  report  for  the  Mayor  and  Board  of  Supervisors  evaluating  the  public 
campaign  financing  program,  as  required  by  law. 

Formal  data  collected  by  the  EC  and  used  to  evaluate  the  public  financing  program  include: 

•  number  of  candidates  participating  in  the  program 

•  candidate  spending 

•  public  funds  disbursed 

•  independent  expenditures 

•  contributions 

•  acceptance  or  rejection  of  voluntary  spending  limits 

A  questionnaire  evaluating  the  public  campaign  financing  program  was  sent  to  all  candidates  for 
the  BOS  and  public  testimony  was  solicited  following  the  November  2002  election.25  This 
survey  was  designed  and  distributed  to  the  nine  candidates  who  participated  in  the  public 
financing  program.  Four  candidates  completed  the  survey;  however,  all  candidates  who  ran  for 
supervisor  in  2002  were  invited  to  present  their  comments  regarding  the  program  to  the  EC 
either  in  person  at  the  12/16/02  meeting  or  in  writing.  Seven  candidates  who  did  not  participate 
in  the  public  campaign  finance  program  provided  the  EC  with  feedback. 

A  similar  questionnaire  was  sent  out  after  the  November  2004  election  to  the  23  candidates  who 
participated  in  the  public  financing  program;  four  completed  and  one  incomplete  survey  was 
returned.    As  was  the  case  in  2002,  all  candidates  were  invited  to  present  comments  to  the  EC  in 
writing  or  in  person.  Although  the  public  finance  administrator  requested  feedback  from 
candidates  and  their  staff  by  e-mail,  regular  mail  and  telephone,  cooperation  was  difficult  to 
obtain.  After  the  2004  election,  four  candidates  or  representatives  spoke  at  the  2/14/05  meeting 
of  the  EC.26 

By  law,  the  cost  of  the  public  financing  program  cannot  exceed  $2.00  per  resident.  A  total  of 
$315,989  was  disbursed  to  eligible  candidates  for  the  2002  general  and  run-off  elections.27 
According  to  the  EC  Executive  Director's  Report  to  the  Ethics  Commission,  January  10,  2005,  a 
total  of  $757,678  had  been  disbursed  to  date  for  the  2004  election,  more  than  double  the  amount 
spent  in  2002. 

Reducing  campaign  spending  was  one  of  the  goals  of  campaign  finance  reform.  Therefore, 
candidates  for  the  Board  of  Supervisors  applying  for  public  campaign  financing  are  required  to 
agree  to  limit  campaign  spending  to  $83,000.28  However,  the  campaign  spending  limits  are  lifted 
if  any  candidate  for  the  same  office  who  declines  to  accept  the  expenditure  limit  receives 
contributions  or  makes  expenditures  in  excess  of  the  limit.  As  a  result,  campaign  spending  limits 
have  not  been  observed  in  most  elections  for  Supervisors: 

•  In  the  2000  election  for  supervisors,  the  expenditure  ceiling  was  lifted  in  9  of  the  1 1 
districts. 

•  In  2002,  the  expenditure  ceiling  was  lifted  in  3  of  the  5  districts  in  which  there  were 
elections. 
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•     In  2004,  the  expenditure  ceiling  was  lifted  in  5  of  the  7  districts  in  which  there  were 
elections. 

Findings 

1 .  There  is  no  adequate  method  of  evaluating  the  efficacy  of  campaign  finance  reform. 

2.  Public  financing  of  candidates  for  supervisor  has  not  been  successful  in  reducing 
campaign  expenditures. 

Recommendation 

As  the  elected  representatives  for  the  citizens  of  San  Francisco,  the  BOS  must  initiate  an 
independent,  rigorous,  and  ongoing  (it  will  take  several  election  cycles)  evaluation  of  the 
campaign  finance  ordinance  and  the  voluntary  public  financing  program. 

Required  Responses: 
Mayor  -  60  days 
Board  of  Supervisors  -  90  days 
Ethics  Commission  -  60  days 

EDUCATION  AND  TRAINING 

The  Charter  mandates  the  EC  "to  advocate  understanding  of  the  charter  and  city  ordinances 
related  to  campaign  finance,  conflicts  of  interest,  lobbying,  governmental  ethics  and  open 
meetings  and  public  records,  and  the  roles  of  elected  and  other  public  officials,  city  institutions 
and  the  city  electoral  process."29 

From  our  perspective,  most  significantly,  the  EC  is  "to  develop  an  educational  program  including 
but  not  limited  to  the  following  components: 

(a)  Seminars  to  familiarize  newly  elected  and  appointed  officers  and  employees, 
candidates  for  elective  office  and  their  campaign  treasurers,  and  lobbyists  with  city,  state  and 
federal  ethics  laws  and  the  importance  of  ethics  to  the  public's  confidence  in  municipal 
government. 

(b)  Annual  seminars  for  top-level  officials,  including  elected  officers  and  commissioners, 
to  reinforce  the  importance  of  compliance  with,  and  to  inform  them  of  any  changes  in  the  law 
relating  to  conflicts  of  interest,  lobbying,  governmental  ethics  and  open  meetings  and  laws."30 

Over  the  10  years  of  its  existence  the  EC  has  devoted  resources  to  fulfilling  its  charter  mandates 
through  its  publications  and  other  materials,  training  sessions  and  workshops  for  various  groups 
of  public  officials  and  others,  and  public  outreach,  public  workshops  and  lectures  to  civic  groups 
by  commissioners  and  staff.  ' 

We  are  satisfied  that,  given  its  limited  resources  and  staff,  and  its  other  mandates,  the  EC  has 
made  creditable  efforts  to  carry  out  its  crucial  educational  and  training  roles.  However,  we 
believe  training  can  be  improved  to  enhance  city  officers'  understanding  and  appreciation  of  the 
role  that  ethical  considerations  should  play  in  their  daily  activities. 
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We  do  not  believe  that  one  can  train  people  to  be  ethical.  We  know  that  programs  that  rely 
heavily  on  inspirational  goals  are  unlikely  to  be  effective.  However,  we  believe  that  one  can  train 
people  to  be  more  fully  aware  of  the  ethical  dimensions  of  their  activities  on  behalf  of  the  public 
they  serve. 

When,  for  example,  a  person  is  a  newly  appointed  officer  or  commissioner  and  he  or  she  is  given 
published  materials  and  indoctrination  into  the  mysteries  of  conflict-of-interest  law  and  the 
Sunshine  Ordinance,  is  there  more  that  can  and  should  be  done?  We  believe  so.  We  believe  that 
officials  should  be  induced  to  consider  seriously  the  ethical  issues  and  dilemmas  that  they  will 
inevitably  face  and  will  need  to  resolve  in  their  public  roles. 

We  believe  that  such  training  in  ethical  behavior  is  not  only  desirable,  but  also  feasible.  Other 
jurisdictions  have  made  some  efforts  along  these  lines.  Hawaii  passed  a  new  law  mandating  an 
ethics  training  class  for  all  top  officials,  including  the  governor,  lieutenant  governor  and 
executive  department  heads.      The  Mayor  of  Boston  recently  ordered  350  city  board  and 
commission  members  to  attend  ethics  training  seminars.      Jacksonville,  Florida  has  a  wide- 
ranging  ethics  program  for  elected  and  appointed  officials;  newly  elected  officials  must  complete 
training  within  180  days  of  assuming  office.34  New  York  offers  extensive  on-line  ethics 
training. 35 

The  Josephson  Institute  regularly  offers  "Living  Up  To  The  Public  Trust"  two  day  seminars 
dealing  with  ethical  and  risk  issues  for  public  administrators  and  managers,  one  of  which,  for 
example,  included  33  participants  from  various  levels  of  government  in  Roseville,  California. 
Other  clients  have  included  the  FBI,  U.S.  Army  War  College,  California  State  Legislature,  and 
the  U.S.  Conference  of  Mayors.36 

The  Markkula  Center  for  Applied  Ethics  at  Santa  Clara  University  offers  instructional  materials 
and  seminars  for  public  officials.  This  program  is  headed  by  Judy  Nadler,  former  Mayor  of  Santa 
Clara,  California.  We  note  that  Appendix  D  was  developed  at  a  conference  of  mayors  and 
council  members  from  Santa  Clara  and  San  Mateo  counties.37 

Recommendation 

The  Ethics  Commission  should  hire  a  well-qualified  Education  and  Training  Officer  who  would: 

1.  Train  newly  elected  and  appointed  officers  of  the  City  to  explore  the  ethical  dimensions 
of  their  prospective  positions.  (A  useful  beginning  model  is  to  be  found  in  Appendix  D.) 

2.  Offer  seminars  for  officials  on  a  regular  basis,  focusing  on  specific  issues  such  as 
improving  decision-making  in  one's  domain,  dealing  with  the  media,  establishing  and 
improving  ethical  standards  within  one's  jurisdiction,  understanding  how  and  why  the 
discretionary  power  one  has,  though  a  highly  valued  asset,  is  ethically  problematic  and 
dangerous,  and  the  like 

3.  Assist  in  performing  all  other  City  Charter  mandated  education  and  training  functions. 

Required  Responses: 
Mayor  -  60  days 
Board  of  Supervisors  -  90  days 
Ethics  Commission  -  60  days 
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Appendix  A:  Organization  Chart 
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Appendix  B:  Chronology  of  Increasing  Ethics  Commission 
Responsibilities 

FY  1995-1996 

A  new  responsibility  was  added  by  the  passage  of  Proposition  N  in  November  1995,  which 
called  for  the  enforcement  and  administration  of  the  CFRO.  In  addition,  consolidation  and 
transfer  of  mandated  functions  from  the  Registrar  of  Voters,  Clerk  of  the  Board  of  Supervisors, 
and  the  Mayor's  Office  took  place.  Regulations  for  investigations  and  enforcement  procedures 
underwent  review  and  were  revised. 

1996-1997 

In  January  1 997  State  Proposition  208  went  into  effect.  This  required  the  Ethics  Commission  to 
implement  further  campaign  reform  provisions  to  be  in  compliance.  Government  officials,  filers, 
and  the  public  needed  to  be  educated,  necessitating  an  expenditure  of  $1 1,620.  In  addition, 
significant  budgetary  resources  and  staff  time  were  required  to  implement  the  Administration 
Code  XIIB,  Section  16.535-539  which  mandates  electronic  filing  for  certain  campaign  filing 
entities.  A  revised  and  expanded  lobbyist  manual  was  published  this  year:  53  lobbyists  were 
registered.  A  dedicated  whistleblower  telephone  line  was  activated  in  July  1996. 

1997-1998 

This  year  the  EC  began  to  implement  Charter-mandated,  expanded  audits  (between  5%  and  10% 
of  randomly  chosen  statements)  of  campaign  finance  statements  filed  by  candidates  and  political 
committees.  Proposition  G  (Campaign  Consultants  Ordinance)  was  approved  in  November  1997. 
A  total  of  35  consultants  were  registered  and  reports  were  issued  by  June  1998.  Annual  staff 
costs  to  administer  this  ordinance  were  estimated  at  $29,000.  The  Board  of  Supervisors  proposed 
a  fee  schedule  for  approval.  A  supplemental  budget  appropriation  enabled  the  Ethics 
Commission  to  increase  its  staff  from  4  to  6,  and  to  double  its  office  space  and  acquire  additional 
computer  equipment. 

1998-1999 

In  October  1998,  the  Commission  proposed,  and  the  Board  and  Mayor  approved,  a  new  law 
prohibiting  false  endorsements  on  campaign  literature.  The  Ethics  Commission  voted  to  place  on 
the  November  1999  ballot  a  proposition  (Proposition  K)  that  voluntarily  reduced  a  candidate's 
spending  limit  from  $250,000  to  $75,000  (because  the  election  of  supervisors  changed  from  city- 
wide  to  district  elections).  Amendments  to  the  Lobbyist  Ordinance  along  with  a  revised  lobbyist 
manual  were  proposed  and  adopted  by  the  Board  of  Supervisors  and  signed  into  law  by  the 
Mayor. 

1999-2000 

Proposition  O,  which  called  for  the  partial  financing  of  candidates  running  for  Supervisor  as  well 
as  new  limits  on  campaign  contributions  to  campaign  committees,  was  placed  on  the  November 
2000  ballot  by  the  EC  and  passed. 

An  amendment  to  the  Sunshine  Ordinance  named  the  Ethics  Commission  filing  officer  for  the 
annual  signed  declaration,  stating  under  penalty  of  perjury  that  department  heads  and  members 
of  boards  and  commissions  who  are  required  to  file  Statements  of  Economic  Interests  have  read 
the  Sunshine  Ordinance.  A  full-time  staff  assistant/elections  clerk  was  hired,  bringing  the  total 
staff  to  seven  full-  time  positions. 


2000-2001 

New  amendments  to  the  campaign  finance  ordinance  regarding  recorded  campaign  telephone 
calls,  mass  mailings,  and  the  use  of  unexpended  funds  from  the  general  election  in  run-offs  were 
adopted.  Proposition  J  (Taxpayer  Protection  Amendment  of  2000)  was  approved  in  November 
2000,  effective  July  2001.  It  was  intended  to  reduce  the  influence  of  gifts  and  prospective 
campaign  contributions  on  the  decisions  of  public  officials.  This  amendment  provided  for 
enforcement  by  the  Ethic  Commission,  the  District  Attorney  and  any  private  citizen.  Proposition 
E  proposed  various  changes  in  the  commission's  structure,  authority  and  the  political  activity  of 
its  commissioners  and  staff  and  was  approved  November  2001. 

2001-2002 

In  November  2001,  the  Ethics  Commission,  under  CFRO,  became  Filing  Officer  for  the  County 
Central  Committees  of  various  political  parties  and  Filing  Officer  for  Sunshine  Ordinance 
Declarations  by  City  department  heads  and  commissioners.  The  EC  worked  to  ensure  a  smooth 
transition  after  Prop.  E  reconstituted  the  commission's  membership. 

2002-2003 

The  Ethics  Commission  assumed  another  new  CFRO  duty:  regulating  campaign  mail. 

A  considerable  number  of  substantive  Amendments  to  the  CFRO  were  proposed  by  the  Ethics 

Commission  and  approved  by  the  Board  of  Supervisors;  some  related  to  the  public  financing 

program.  The  Commission  engaged  in  a  comprehensive  review  of  the  various  conflict  of  interest 

laws  that  govern  City  employees  and  officers.  Over  a  period  of  10  months,  the  Commission 

considered  problems  that  had  arisen  over  the  interpretation  and  enforcement  of  local  conflict  of 

interest  laws,  including  issues  pertaining  to  complaints  received  over  the  years  and  laws  from 

various  other  jurisdictions.  Media  reports  about  ethic-related  matters  were  surveyed;  revisions  to 

conflict  of  interest  laws  were  proposed  and  received  public  comment. 

The  Commission  also  responded  to  requests  for  comments  and  recommendations  from  the  Board 
of  Supervisors  for  the  following:  an  ordinance  requiring  permit  expediters  to  register  with  the 
Ethics  Commission,  a  Charter  Amendment  relating  to  setting  salaries  for  the  Board  of 
Supervisors,  and  a  Charter  Amendment  creating  the  Office  of  Public  Advocate.  Three  advice 
letters  were  issued  concerning  public  campaign  funding  and  regulations.  Partial  funding  for  a 
second  investigator  position  was  allocated. 


2003-2004 

The  duties  of  the  EC  require  a  staff  of  15  people,  yet  it  had  to  manage  through  FY  03-04  with  8 
employees  (and  for  several  months  with  6  or  7.)  The  Commission  spent  nearly  a  year  developing 
proposals  to  strengthen  the  City's  conflict  of  interest  laws,  which  were  approved  by  voters  in  the 
form  of  a  Charter  Amendment,  Proposition  E,  at  the  November  2003  election.  This  amendment 
was  the  first  ever  proposed  by  the  Commission  The  adoption  of  this  amendment  diverted 
substantial  staff  resources  for  implementation  and  execution,  yet  since  no  additional  revenues 
were  provided  for  this  effort,  the  staffs  ongoing  struggle  to  perform  its  mandates  was  made  even 
more  difficult. 

Regulation  implementing  Proposition  E  were  developed  by  the  EC  and  sent  to  the  Board  of 
Supervisors  for  approval.  These  included  regulations  governing  gifts  from  subordinates  and 


post-employment  restrictions,  concerning  incompatible  activities,  and  regulating  the  disclosure 
of  personal,  professional,  and  business  relations. 

Proposition  C,  passed  in  November  2003,  and  transferred  the  task  of  handling  the  whistleblower 
telephone  hotline  to  the  Controller's  Office.  The  Controller's  Office  continues  to  assign  the 
investigation  of  complaints  to  the  Ethics  Commission  within  its  jurisdiction. 

Pursuant  to  a  resolution  of  the  Board  of  Supervisors,  the  Ethics  Commission  conducted  a  public 
hearing  to  seek  recommendations  for  screening  applicants  to  city  commissions  and  at  will 
employment,  for  training  commissioners  and  staff  in  conflicts  of  interest  laws  and  Sunshine 
requirements,  and  for  developing  policies  to  promote  ethical  conduct  of  commissioners  and  staff. 
The  Commission  adopted  recommendations  and  sent  them  to  the  Board  in  October  2003. 

Another  set  of  regulations  were  developed  during  this  fiscal  year,  but  became  effective  only  in 
July  2004.  These  governed  gifts  from  restricted  sources,  decisions  involving  family  members, 
the  prohibition  on  dual  office  holding,  compensated  advocacy,  referrals,  and  the  ability  of 
officers  and  employees  to  rely  on  hypothetical  examples  set  forth  in  the  regulations. 

The  Commission  also  proposed  changes  to  the  public  financing  program  under  the  CFRO. 
These  new  regulations  related  to  expenditures  and  contributions,  filing  requirement,  and  the  use 
of  campaign  funds.  Pursuant  to  regulations  adopted  by  the  Commission  that  became  effective 
August  2004,  an  expedited  enforcement  procedure  for  non-filers  was  established.  Under  this 
procedure,  non-responsive  committees  are  posted  to  the  Commission's  website." 

The  Board  of  Supervisors  adopted  a  new  ordinance  regulating  consultants  who  assist  applicants 
seeking  a  building  or  other  permit  in  June  2004  with  an  effective  date  of  December  15,  2004. 
The  Commission  is  required  to  conceive,  draft  and  adopt  code  of  conduct  for  permit  processing 
within  60  days  of  December  15,  2004. 


Appendix  C:  Investigation  Scope  and  References 
Documents  and  Publications: 

S.F.  Chronicle,  S.F.  Examiner,  The  Independent 

Ethics  Commission  Executive  Director's  Monthly  Reports 

Ethics  Commission  Annual  Reports  2001  -  2004 

Good  Government  Legal  Guide,  Dennis  Herrera,  City  Attorney,  March  2004 

Mayor's  Budget  2004-2005 

"On  the  Brink  of  Clean:  Launching  San  Francisco's  New  Campaign  Finance  Reforms."  Center 

for  Governmental  Studies,  March  2002,  page  1 

External  References: 

Practices  of  other  jurisdictions  (San  Diego,  Miami-Dade,  Los  Angeles,  Oakland) 
The  Markula  Center  for  Applied  Ethics,  Santa  Clara  University 
Council  on  Governmental  Ethics  Laws  (COGEL) 
Josephson  Institute  of  Ethics 

Meetings  Attended: 

Ethics  Commission  Monthly  Meeting 
S.F.  Stat 

Interviews  -  Representatives  of: 

Budget  Analyst 

City  Attorney 

Civil  Service  Commission 

Controller's  Office  (for  the  Whistleblower  hotline  information) 

Ethics  Commission 

Ethics  Commission  Staff 

Interested  Citizens 

Local  790  SEIU 


Appendix  D:  Recommended  Training  Focus 

"Unavoidable  Ethical  Dilemmas  of  Newly  Elected  Local  Officials" 

As  part  of  the  Markkula  Center's  commitment  to  government  ethics,  Senior  Fellow  Judy  Nadler 
convened  mayors  and  council  members  from  Santa  Clara  and  San  Mateo  counties  to  share  the 
top  ethical  dilemmas  confronting  every  person  who  comes  into  local  elected  office.  The 
following  dilemmas  are  the  top  20  identified  by  this  group  of  officials. 

1.  Now  that  you  are  elected,  with  whom  can  you  meet,  and  what  can  you  talk  about? 

Members  of  council  outside  of  public  meetings  (Brown  Act  rules)? 
Union  leaders  without  violating  the  collective  bargaining  process? 
Petitioners  and  special  interest  groups? 
Contractors  who  are  bidding  on  government  projects? 
Developers  and  others  with  business  before  cities? 

2.  What  do  you  owe  those  who  supported  and  elected  you? 

Can  you  show  favoritism  to  supporters? 

Should  you  vote  against  those  who  worked  against  you? 

Should  appointments  to  commissions  go  to  political  friends  and  insiders? 

3.  Whom  do  you  represent? 

Your  personal  priorities  and  values? 

Your  neighborhood  or  the  larger  community? 

Your  community  or  broader  regional  and  national  priorities? 

4.  Are  you  a  public  servant  or  a  politician — or  both? 

Supporting  good  public  policies  vs.  advancing  your  political  interests 
Supporting  good  public  policies  vs.  the  interests  of  your  political  group 
Supporting  good  public  policies  vs.  creating  political  IOUs 

5.  Where  are  your  personal  conflicts  of  interest? 

Employment? 

Family  and  personal  relationships? 

Community  involvements? 

Personal  relationships? 

Partisan  affiliations? 

What  do  you  have  to  resign  from? 

On  what  matters  should  you  recuse  yourself? 

6.  How  do  you  honestly  present  your  positions  on  issues? 

When  do  you  reveal  your  position? 
Should  you  obfuscate  your  position  for  political  gain? 
Do  you  reveal  why  you  voted  for  something? 
When  can  you  legitimately  abstain  from  voting? 
How  can  you  present  an  honest  change  of  position? 

7.  What  ethical  standards  apply  to  the  process  of  decision  making  and  contracting? 


What  are  the  standards  of  due  consideration? 

What  is  fair  treatment  of  petitioners? 

What  is  fair  treatment  of  bidders  for  city  contracts? 

What  communication  with  bidders  or  vendors  is  permitted? 

8.  How  can  you  use  your  power  and  position  in  other  parts  of  your  life? 

Benefiting  your  business  or  profession? 

Job  seeking  for  yourself,  for  your  family  and  friends? 

Favoring  your  charities,  your  associations,  etc.? 

Using  your  title,  using  the  city  seal? 

Abrogating  parking  tickets,  etc.? 

Using  influence  to  get  grants  for  favorite  causes? 

9.  What  gifts  and  freebies  can  you  take? 

What  are  the  requirements  of  California  Fair  Political  Practices  Commission  (FPPC) 

standards? 

What  actually  compromises  you? 

What  appears  to  compromise  you? 

What  is  the  motive  of  others  who  are  giving  you  gifts? 

What  are  the  limits  on  seeking  freebies  and  preferential  treatment? 

10.  How  can  you  help  those  who  seek  your  assistance? 

Friends 

Community  groups 

Other  elected  officials — I'll  scratch  your  back;  you  scratch  mine 

Building  your  own  political  IOUs 

11.  What  is  your  proper  relationship  with  city  staff? 

With  whom  can  you  confer? 

What  can  you  discuss  with  a  staff  person  who  is  a  personal  friend? 

When  can  you  make  specific  requests  of  staff? 

What  important  information  should  you  share  with  staff? 

Are  there  different  standards  for  meetings,  conversations,  correspondence,  emails,  etc.? 

12.  What  information  should  you  bring  to  your  decisions? 

Should  you  rely  totally  on  formal  information  and  recommendations  presented  to  you  by 

staff? 

Can  you  investigate  issues  personally? 

What  actions  undermine  city  staff? 

13.  What  is  personal  integrity  in  political  life? 

Your  commitment  to  work  hard  enough  to  do  a  quality  job 
Your  willingness  to  speak  the  truth  even  if  it  is  uncomfortable 
Your  ability  to  withstand  pressures  to  influence  your  votes 
Your  ability  to  resist  temptation  to  take  advantage  of  your  position 

14.  How  do  you  handle  conflicts  between  your  role  as  a  council  member  and  as  member  of 
a  special  commission? 


Differences  between  your  position  and  that  of  your  city 
Differences  among  the  several  cities  you  may  represent 

15.  How  do  you  deal  with  "friends  of  the  city?" 

Former  elected  officials 
Former  city  officials  and  staff 
Prominent  community  members 

16.  How  do  you  function  as  a  minority  or  even  a  whistleblower? 

Should  you  join  a  voting  bloc  or  remain  independent? 
When  should  you  voice  dissent  from  a  majority  position? 
When  should  you  be  a  whistleblower? 


17.  What  level  of  respect  and  civility  should  exist  among  council  members? 

What  do  respect  and  civility  require  toward  colleagues,  staff  and  the  public,  especially 

when  offering  criticism? 

Toward  those  you  do  not  trust? 

What  is  your  duty  to  respect  the  will  of  the  council  when  you  have  lost  on  a  particular 

issue? 

When  should  you  seek  outside  information  or  expertise? 

How  can  trust  be  built  and  sustained? 

18.  How  do  you  protect  the  confidentiality  of  information  made  available  to  you  as  a 
council  member? 

Closed  session  confidentiality 

Personnel  issues 

Contracting  issues 

Trading  and  doing  business  based  on  insider  information 

19.  How  do  you  deal  ethically  with  the  press? 

Respecting  the  confidentiality  of  sessions  and  issues 
Keeping  colleagues  and  staff  informed 
Clearly  label  your  views  vs.  the  city's  views 
Accurately  characterizing  your  opponent's  views 

20.  How  can  you  ethically  campaign  while  in  office? 

Twisting  arms  with  implied  threats  regarding  current  business? 

Making  current  decisions  based  on  political  contributions  or  support? 

Using  insider  information  to  favor  your  campaign? 

Using  privileged  access  to  city  government  and  community  to  favor  your  campaign? 

Promoting  initiatives  solely  to  create  a  record  for  your  campaign? 

Accurately  representing  your  record  and  past  role  in  government?" 
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Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying  information 
about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior 
Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the  Supervisors.  As  to  each 
finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it, 
wholly  or  partially,  and  explain  why.  Further  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a  summary 
explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will  be  implemented  in 
the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation  requires  further  analysis,  with 
an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be  prepared 
to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be 
implemented  because  it  is  not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal 
Code,  sec.  933,  933.05) 


Summary  of  Recommendations 

The  Controller's  Office  and  the  City's  Attorney's  Office  should  conduct  an  analysis  of  grants 
made  from  City  fund  sources  to  determine  if  there  is — or  ought  to  be — any  legal  or  functional 
distinction  between  contracts  and  grants. 

The  analysis  by  the  Controller's  Office  should  address  the  question  of  whether  or  not  all  grants 
presently  reported  as  grants  to  for-profit  entities  are  properly  categorized  as  such. 

The  City  Attorney's  Office  should  not  approve  grants  to  for-profit  entities  unless  existing 
policies  are  revised  to  permit  them.  If  these  policies  are  revised,  they  must  provide  specific 
justification  for  grants  to  for-profit  entities. 

If  there  is  a  meaningful  or  functional  distinction  between  contracts  and  grants,  the  Board  of 
Supervisors  should  pass  legislation  to  define  grants. 

Such  legislation  should  also  include  procedures  for  the  application  and  selection  process  for 
grants. 

Such  legislation  should  define  criteria  for  competitively  awarding  grants  that  ensure  the  most 
efficient  use  of  public  funds.  For  example: 

-  that  grantees  are  capable  of  performing  the  work  for  which  the  grant  is  awarded. 

-  that  grantees  are  the  most  qualified  applicant,  capable  of  performing  the  work  for  the 
lowest  price. 

The  process  of  selecting  the  most  competitive  grantee  must  ensure  that  knowledgeable  City 
officials  with  no  conflict  of  interest  make  these  decisions  transparently. 

The  posting  on  the  Controller's  website  of  contract  and  grant  awards  made  to  non-profits  should 
indicate  if  the  awarding  mechanism  was  a  contract  or  a  grant. 

The  Ethics  Commission  should  recommend  an  amendment  to  the  voters  that  would  remove  an 
exemption  for  grants  from  Campaign  and  Government  Conduct  Code  3.2220  regarding  conflict 
of  interest  of  public  employees  and  officials. 


Introduction 

The  interest  of  the  2004-05  Civil  Grand  Jury  in  the  administration  of  grants  originates  with  the 
Chronicle's  report  in  August  2004  that  the  non-profit  organization  of  a  prominent  San 
Franciscan,  Julie  Lee,  was  awarded  a  $500,000  grant  by  the  State  of  California  for  the  purpose  of 
building  a  community  center  in  San  Francisco  that  was  never  built.  The  Chronicle  subsequently 
reported  the  results  of  the  audit  of  the  state  grant  program  that  made  this  award  and  concluded 
that  oversight  of  such  grants  is  inadequate.1 


1  "Audit  finds  lax  monitoring  of  grant  funds.  State  parks  department  rebuked  for  lack  of  controls  in  overseeing 
public  money,"  Chronicle.  April  6,  2005. 


The  Chronicle  also  reported  that  much  of  this  grant  funding  appeared  to  be  funneled  to  the 
campaign  fund  of  Kevin  Shelley,  who  was  then  California  Secretary  of  State.     These  and  related 
allegations  eventually  resulted  in  Kevin  Shelley's  resignation.  Ms.  Lee  was  indicted  on  8  felony 
charges  on  April  7,  2005,  in  connection  with  these  incidents.3 

The  City  and  County  of  San  Francisco  was  implicated  in  this  scandal.  The  City  leased  one  of  its 
properties  to  Ms.  Lee's  non-profit  at  the  token  cost  of  $1  per  year  for  the  purpose  of  building  the 
community  center.  Furthermore,  the  City  had  also  awarded  Ms.  Lee's  non-profit  organization 
grants  totaling  $200,000  to  provide  services  to  immigrants,  although  these  services  had  not 
actually  been  provided,  according  to  the  Chronicle.4 

Weeks  after  the  Chronicle  first  reported  this  story,  the  2004-05  Civil  Grand  Jury  received  a  letter 
from  a  citizen  alleging  that  this  incident  was  just  the  tip  of  the  proverbial  iceberg. 

"The  problem  I  wish  to  bring  to  your  attention  is  one  of  accountability  to  the  public  of 
the  fiduciary  responsibility  each  grantor  department  has,  the  need  for  transparency  in 
the  grant  selection  process,  and  the  need  to  eliminate  poor  business  practices  which 
could  lead  to  wasting  the  public's  money  or  worse,  fraud." 

The  citizen's  letter  described  several  examples  of  how  different  City  departments  are 
administering  grant  programs  in  very  different  ways.  These  allegations  were  corroborated  by  our 
interviews.  We  were  unable  to  corroborate  allegations  that  specific  grants  are  not  benefiting  the 
public  (in  the  opinion  of  the  citizen  lodging  this  complaint)  because  we  do  not  have  the 
analytical  resources  to  conduct  such  an  investigation.  We  therefore  write  this  report  to 
recommend  that  appropriate  City  officials  conduct  such  an  investigation. 

Our  report  will  ask,  but  not  answer,  the  following  questions: 

•  What  is  a  grant? 

•  How  is  a  grant  different  from  a  contract? 

•  Would  City  funds  being  disbursed  by  the  City  as  grants  be  more  appropriately  disbursed 
as  contracts? 

We  have  focused  our  inquiry  on  grants  funded  by  the  City,  as  opposed  to  those  funded  by  the 
state  or  federal  government.  We  do  so  because  state  and  federal  governments  usually  require 
that  grants  they  award  to  the  City  be  disbursed  in  the  form  of  grants.  In  contrast,  grants  awarded 
by  the  City  could,  and  perhaps  should,  be  disbursed  as  contracts. 


2  "Secretary  of  State  Shelley  received  dubious  donations.  SF  nonprofit  that  got  big  state  grant  brokered  by  politician 
is  linked  to  sources  who  gave  $100,000  to  his  campaign,"  Chronicle.  August  8,  2004. 

3  "Criminal  charges  against  S.F.  official,"  Chronicle.  April  8,  2004/ 

4  "Newsom  calls  for  city  audit  of  center.  Nearly  $200,000  in  grants  was  meant  to  aid  immigrants,"  Chronicle. 
August  13,  2004 

5  Citizen's  Complaint  to  the  San  Francisco  Civil  Grand  Jury,  August  23,  2004 


Background 

The  San  Francisco  Civil  Grand  Jury  has  had  an  interest  in  the  City's  contracting  policies  since 
2001-02,  when  two  reports  were  published  on  the  subject.  The  first  report  observed,  ". .  .a  lack  of 
distinction  between  professional  services  contracts  and  grants — the  latter  having  no  legal 
requirements  in  the  Charter  or  the  Administrative  Code."6  The  report  explained  the  significance 
of  the  fact  that  there  are  no  legal  requirements  regarding  grants: 

"Since  there  is  no  city  legislation  covering  grants,  there  is  no  requirement  for 
competitive  bids  for  many  of  the  nonprofit  agencies  (or  technically,  even  for  profit 
companies)  providing  social  services  to  San  Francisco  residents.  This  gap  contributes 
to  widely  different  approaches  to  contracts  affecting  social  services." 

The  report  recommended  that,  "The  Board  of  Supervisors  should  enact  legislation  governing 
grants  of  city  funds  to  private  entities  for  the  purpose  of  providing  a  benefit  to  the  public."8  The 
Board  of  Supervisors  ". .  .concurred  in  general  with  the  CGJ  report. . ."   However,  legislation 
regarding  grants  and  their  administration  has  yet  to  be  enacted  by  the  Board  of  Supervisors. 

The  Supervisors  created  the  Not-for-Profit  Task  Force  in  October  2001  in  response  to  the 
recommendations  of  the  grand  jury  report  and  it  met  for  the  first  time  March  28,  2002. 10  The 
recently  published  "Finance  Guide  for  Nonprofit  Organizations"  is  one  of  the  results  of  the  task 
force.  This  comprehensive  guide  is  available  on  the  Controller's  website  and  should  be  helpful 
to  non-profits  in  San  Francisco  to  meet  more  rigorous  accounting  standards  in  their  operations. 
However,  the  task  force  has  not  addressed  the  issue  of  the  application  and  selection  process  or 
the  administration  of  grants. 

As  a  result  of  the  public  scandal  regarding  the  alleged  misuse  of  grant  funds  described  in  the 
Introduction  of  this  report,  the  Board  of  Supervisors  held  a  hearing  on  October  5,  2004.  The 
Chronicle  reported,  "Supervisor  Fiona  Ma  called  for  a  hearing  on  how  well  the  government 
oversees  city  grant  money  used  by  nonprofit  organizations."  The  foreman  of  the  2001-02  Civil 
Grand  Jury  that  issued  the  report  regarding  contracting  testified  at  the  hearing  that  grants  made  in 
San  Francisco  continue  to  be  undefined  and  unregulated.  Several  members  of  the  public  echoed 
comments  of  this  former  juror  about  the  lack  of  control  of  grants  made  by  the  City.  One  urged 
that  performance  audits  be  conducted  prior  to  the  award  of  grants  to  ensure  that  grantees  are 
capable  of  delivering  the  services  being  funded  by  the  grant.  Once  again,  no  legislation 
regarding  grants  resulted  from  this  hearing. 

Simultaneously,  public  and  political  pressure  to  change  the  City's  contracting  policies  was 
mounting.  Sole  source  contracting  without  competitive  bids  became  more  of  an  issue,  as  it  was 
perceived  to  be  a  potential  source  of  unnecessary  cost.  The  political  process  added  many  new 
regulations  intended  to  achieve  a  wide  range  of  environmental  and  social  goals,  such  as 
prohibiting  the  importation  of  tropical  hard  woods  and  achieving  affirmative  action  goals. 


6  "Professional  Services  Contracting,"  2001-02  San  Francisco  Civil  Grand  Jury,  page  2. 
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8  Ibid.,  page  5. 

9  Response  to  the  CGJ  report  from  the  Clerk  of  the  Board,  5/8/03 

10  Response  to  the  CGJ  report  from  Judith  Blackwell,  Office  of  Contract  Administration,  5/23/03 


Consequently,  contracting  policies  and  procedures  became  more  complex  and  onerous  for  those 
wishing  to  do  business  with  the  City. 

Shortly  after  Gavin  Newsom  was  sworn  in  as  mayor  on  January  26,  2004,  the  Controller's  Office 
issued  a  "White  Paper"  regarding  contracting,  "From  Hindering  to  Helping:  Transforming  the 
City's  Contracting  Process."  This  document  was  very  critical  of  the  City's  contracting  process, 
concluding  that  it  had  finally  become  so  cumbersome  that  it  was  dysfunctional.  For  example,  the 
"White  Paper"  reported  that  ". .  .the  estimated  time  between  identification  of  the  need  for 
contractual  services  and  actual  receipt  of  services...  can  range  anywhere  from  16  to  89  weeks."" 

The  2004-05  Civil  Grand  Jury  believes  that  there  is  a  consequence  of  the  following  observations: 

•  There  are  no  regulations  regarding  the  award  and  disbursement  of  grants. 

•  The  requirements  for  contracting  with  the  City  have  become  increasingly  burdensome. 

The  consequence  is  that  it  appears  that  City  departments  are  increasingly  using  unregulated 
grants  as  a  more  convenient  mechanism  than  contracts  for  purchasing  goods  and  services. 

Grants  From  City  Fund  Sources  Are  Increasing 

We  obtained  data  from  the  Controller's  Office  about  the  increase  in  grants  made  from  City  fund 
sources  (see  Appendix  B).  From  these  data,  we  learned  that  grant  expenditures  from  City  fund 
sources  increased  from  5%  of  combined  contract  and  grant  expenditures  in  FY  2000-01  to  15% 
in  FY  2003-04. 


"  "From  Hindering  to  Helping:  Transforming  the  City's  Contracting  Process,"  Office  of  the  Controller,  January  26, 
2004. 
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Expenditures  of  City  funds  on  grants  increased  from  $39.5  million  in  FY  2000-01  to  $123.7 
million  in  FY  2003-04.  During  the  same  period  contract  expenditures  from  City  fund  sources 
decreased  from  $755.7  million  to  $729.3  million.  Thus,  the  213%  increase  in  grant 
expenditures  was  accompanied  by  a  3.5%  decrease  in  contract  expenditures  during  the  same 
period. 

Grants  Are  Being  Awarded  to  For-Profit  Entities 

Over  six  percent  or  $7.8  million  of  payments  to  grantees  in  FY  2003-04  were  to  for-profit 
entities,  according  to  data  from  the  Controller's  Office.  There  may  be  some  logical  explanation 
for  awarding  grants  to  for-profit  entities,  including  individuals,  but  we  have  not  found  one  during 
our  investigation.  Absent  such  an  explanation  we  believe  that  a  contract  is  likely  to  have  been  a 
more  appropriate  mechanism  for  disbursing  City  funds  to  for-profit  entities. 

The  list  of  grants  we  were  given  by  the  Controller's  Office  indicates  that  some  grants  may  not 
have  been  properly  categorized  as  grants  to  for-profit  entities.  For  example,  grants  to  the 
Episcopal  Sanctuary,  San  Francisco  Housing  Authority,  San  Francisco  Community  College 
District,  San  Francisco  Unified  School  District,  etc.  may  be  more  properly  categorized  as  grants 
to  non-profits.  However,  there  are  also  many  individuals  reported  as  grantees.  We  therefore 
assume  that  even  if  all  grants  were  properly  categorized,  some  grants  are  being  awarded  to  for- 
profit  entities. 

We  note  that  the  boilerplate  grant  agreement  (G-100)  explicitly  states  that  a  grantee  will  be  a 
non-profit  corporation:  "Grantee  represents  and  warrants  [that]  . .  .Grantee  is  a  nonprofit 


corporation,  duly  organized  and  validly  existing. .  ."12  This  implies  that  the  City  also  believes 
that  grants  should  be  awarded  solely  to  non-profit  organizations,  although  this  is  apparently  not 
being  enforced. 

Furthermore,  the  sole  Citywide  legal  opinion  regarding  grants  specifically  states  that  grantees  are 
non-profit  entities:  "The  non-profit  recipient  designs  a  program  it  wants  funded  and  applies  to  a 
special  grant-giving/planning  department  of  the  City... for  funding."  13 

City  Policies  Governing  Grants 

As  noted  earlier,  neither  the  Administrative  Codes  nor  the  City  Charter  contain  any  information 
about  grants,  except  as  exemptions  from  requirements  for  contracts.  (See  Appendix  C)  Seeking 
information  regarding  grants  from  City  officials,  we  eventually  unearthed  the  Citywide 
document  that  first  defined  grants.  This  document  takes  the  form  of  a  legal  opinion  of  the  City 
Attorney  regarding  the  jurisdiction  of  the  Civil  Service  Commission  over  grants.14  This 
document,  which  is  over  20  years  old,  defines  the  purpose  of  a  grant  as: 

". .  .for  the  rendition  of  services  or  the  provision  of  facilities  to,  for  or  on  behalf  of 
individuals  in  the  community  rather  than  the  governmental  entity. 

We  do  not  find  that  this  definition  of  purpose  makes  any  meaningful  distinction  between  a 
contract  and  a  grant.  We  would  like  to  believe  that  all  goods  and  services  purchased  by  the  City, 
whether  by  contract  or  grant,  ultimately  provide  service  to  the  community  rather  than  to  the 
governmental  entity  and  that  many  provide  service  directly  to  the  community.  For  example,  the 
social  worker  employed  by  the  City,  who  provides  social  services  directly  to  his/her  clients,  is 
obviously  providing  service  to  the  community  rather  than  to  the  governmental  entity. 

The  City  Attorney's  opinion  of  1984,  was  subsequently  interpreted  by  an  agreement  between  the 
City  Attorney's  Office,  Controller's  Office,  Human  Resources  Department,  and  Purchasing15 
Department  in  1997. 16  This  agreement  specifies  that  grants  may  not  be  awarded  for  the  purpose 
of  purchasing  services  that  have  at  any  time  been  performed  by  employees  of  the  "Department  or 
Commission."17 

In  practice,  we  find  no  meaningful  distinction  between  services  provided  by  a  private 
organization  and  those  provided  by  City  employees.  Some  grants  may  meet  the  criterion  of  the 
1997  agreement  referenced  above.  Many  of  those  of  which  we  are  aware  do  not  appear  to  meet 
such  criterion. 

For  example,  when  the  City  awards  grants  to  non-profit  agencies  to  provide  service  to  youth  in 
the  juvenile  justice  system  in  San  Francisco,  it  is  not  clear  how  such  service  is  different  from  the 


12  G-100  (12-04),  page  9 

13  Opinion  No.  84-29,  Civil  Service  Commission  Jurisdiction  over  Grant  Funded  Programs,  Burk  Delventhal  and 
Mara  Rosales,  Deputy  City  Attorneys,  November  27,  1984. 
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15  Now  called  Office  of  Contract  Administration 

16  "Summary  of  Consensus  Reached  in  July  1997  re  Grant  Agreements" 

17  The  agreement  does  not  specify  which  "Department  or  Commission." 


services  of  a  probation  officer  that  is  an  employee  of  the  City.  As  we  have  learned  in  an  earlier 
investigation  of  the  2004-05  Civil  Grand  Jury,    juvenile  probation  officers  believe  they  are 
more  qualified  to  provide  such  services. 

Since  all  grants  are  exempt  from  review  of  the  Civil  Service  Commission,  there  is  no  public 
review  of  the  "scope  of  service"  of  a  grant.  The  Civil  Service  Commission  reviews  the  "scope  of 
service"  of  contracts  to  establish  that  a  City  employee  cannot  provide  the  services.  This  review 
also  requires  notification  of  the  relevant  bargaining  agents  of  City  employees,  ensuring  that  they 
are  aware  of  the  services  provided  by  private  organizations.  The  bargaining  agents  have  the  right 
to  appeal  the  determination  of  the  Civil  Service  Commission  on  the  grounds  that  City  employees 
can  render  the  services  for  which  the  contract  is  being  made. 

Administration  of  Grants  vs.  Contracts 

We  cannot  generalize  about  the  administration  of  grants  because  the  City's  Charter  and 
Administrative  Codes  provide  no  guidance  to  City  departments,  which  make  these  awards.  The 
City  Attorney  has  developed  a  boilerplate  agreement  (G-100  form)  for  departments  to  use.  Some 
departments  told  us  they  use  this  form.  Others  said  they  adapted  the  form  to  their  needs  and  still 
others  said  they  developed  their  own  form.  The  G- 1 00  form  contains  many  of  the  same 
requirements  as  other  contractual  agreements  with  the  City,  such  as: 

•  Grantee  must  maintain  insurance 

•  Grantee  is  subject  to  the  City's  Sunshine  Ordinance 

•  Grantee  is  subject  to  the  City's  non-discrimination  laws 

•  Grantee  may  not  use  tropical  hardwoods 

•  Grantee  must  observe  the  City's  minimum  compensation  law 

One  section  of  the  G-100  form  (Section  6.7)  specifically  designates  a  grantee  as  a  contractor: 
"Grantee  acknowledges  and  agrees  that  it  is  a  'contractor'  under  and  is  subject  to  San  Francisco 
Administrative  Code  21.35."  Representatives  of  the  City  Attorney's  Office  as  well  as 
contracting  agents  in  City  departments  expressed  their  opinion  that  there  is  no  legal  or  functional 
distinction  between  a  grant  and  a  contract.  Some  representatives  of  City  departments 
acknowledged  that  the  granting  mechanism  is  preferred  to  the  contracting  mechanism  because 
grants  are  awarded  more  quickly  and  easily. 

The  Controller's  Office  conducts  post-transaction  audits  of  both  contracts  and  grants,  sampling 
from  their  data  on  an  equal  basis.  Such  audits  theoretically  confirm  that  transactions  conform  to 
agreements  and  that  they  are  supported  by  budgetary  authority.  These  audits  would  not  reveal  if 
a  grant  were  an  appropriate  mechanism  for  making  the  expenditure. 

The  Controller's  Office  reports  both  contract  and  grant  awards  to  non-profits  on  its  website 
quarterly.  However,  the  reporting  does  not  indicate  if  the  award  was  made  in  the  form  of  a  grant 
or  a  contract.  We  believe  that  such  reporting  would  improve  compliance  with  existing  City 
policies  governing  the  use  of  the  grant  mechanism  by  making  grants  more  transparent. 


18  "A  New  Chief  of  the  Juvenile  Probation  Department:  An  Opportunity  for  Reform,"  2004-05  Civil  Grand  Jury, 
May  10,2005 


Application  and  Selection  Process  for  Grants 

We  therefore  conclude  that  the  administration  of  a  grant  after  its  award  is  apparently  similar  to 
the  administration  of  a  contract.  It  is  primarily  the  pre-award  process  of  a  grant  that  is  distinct 
from  a  contract.  Again,  we  cannot  generalize  about  the  award  process  because  there  is  no 
Citywide  policy.  However,  there  are  no  requirements  that  departments  publicize  grant 
opportunities  that  would  be  the  equivalent  of  a  request  for  proposal,  inviting  private  entities  to 
bid  on  contracts  with  the  City. 19 

Publicizing  grant  opportunities  is  more  likely  to  produce  multiple  applicants,  which  in  turn 
ensures  competition.  Absent  such  competition,  taxpayers  cannot  be  assured  that  they  are 
purchasing  the  best  quality  services  at  the  lowest  price.  The  Citywide  legal  opinion,  to  which  we 
have  referred  earlier,  explicitly  states  that  price  is  not  an  important  factor  in  the  award  of  a  grant: 
"...price  or  estimated  cost  of  project  plays  a  small  role  in  selection  of  recipient..."20  To  the 
extent  that  multiple  applicants  are  not  competing  for  grants,  they  become  the  equivalent  of  sole 
source  contracts.  Sole  source  contracts  can  increase  costs  unnecessarily. 

Furthermore,  there  is  no  explicit  selection  process  comparable  to  the  complex  process  that  is 
defined  by  Administrative  Codes  to  award  contracts.  The  public  therefore  does  not  know  who  or 
what  entity  selects  grantees  from  a  pool  of  applicants  or  what  criteria  are  used  to  make  that 
selection. 

The  City's  conflict  of  interest  laws  prohibit  City  officials  from  contracting  with  the  City.21  Both 
grants  (whether  to  for-profits  or  non-profits)  and  contracts  with  non-profits  are  exempt  from  this 
provision.  (Weaker  standards  are  provided  by  state  conflict  of  interest  laws,  which  require 
grantees  and  members  of  non-profits  to  recuse  themselves  from  specific  decisions  directly 
benefiting  them.)  We  find  this  exemption  alarming  in  view  of  the  substantial  increase  in  the 
number  of  grants  and  the  evidence  that  grants  are  being  awarded  to  for-profit  entities.  If  grants 
continue  to  be  awarded  to  for-profit  entities  in  the  future,  we  believe  that  this  exemption  is 
inappropriate  and  should  be  revised  by  the  voters  of  San  Francisco  upon  recommendation  of  the 
Ethics  Commission. 

In  addition  to  a  completely  decentralized  and  unspecified  selection  process,  the  approval  process 
for  grant  awards  is  a  much-abbreviated  version  of  the  approval  of  contracts.  The  approval 
requirements  for  contracts  are  complex  and  vary  by  type  and  size  of  the  contract.  We  will 
generalize  here  that  many  contracts  require  the  approval  of  the  Civil  Service  Commission,  the 
Human  Rights  Commission,  the  Office  of  Contract  Administration,  and  the  City  Attorney. 

In  contrast,  grants  require  only  the  approval  of  the  City  Attorney  "as  to  form."  According  to  the 
Controller's  "White  Paper"  of  January  2004,  the  role  that  the  City  Attorney's  Office  plays  in 
approval  of  contracts  varies  considerably  from  one  contract  to  another  and  is  not  well  defined. 
We  assume  this  observation  applies  equally  to  the  role  of  the  City  Attorney's  Office  in  the 


19  The  "Summary  of  Consensus  Reached  in  July  1997  re  Grant  Agreements"  states,  "The  grantee  must  be  selected 
through  a  grant  application  and  award  process."  However,  it  does  not  define  this  process. 
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approval  of  grants,  since  the  deputy  city  attorneys  with  whom  we  spoke  told  us  that  there  is  no 
legal  distinction  between  the  two  mechanisms  for  buying  goods  and  services  for  the  City. 

An  Example;  The  Department  of  Aging  &  Adult  Services 

The  Controller's  Office  recently  published  a  performance  audit  of  the  "contracting"  practices  of 
the  Department  of  Aging  &  Adult  Services  (DAAS)  "to  determine  whether  DAAS  is  effectively 
managing  the  process  of  providing  services  to  seniors  and  adults  with  disabilities  through 
granting  Federal,  State  and  local  funds  to  community  and  non-profit  organizations."2 ''  The 
results  of  this  audit  are: 

"The  overall  audit  conclusions  are  that  improvements  are  needed  in  the  way  the 
Department  of  Aging  and  Adult  Services  researches  the  needs  of  seniors  and  adults  with 
disabilities,  prioritizes  and  allocates  it  [sic]  funding,  conducts  its  grant  award  processes 
and  monitors  the  performance  of  its  community-based  contractors." 

Although  the  audit  report  consistently  refers  to  "contracting"  procedures,  we  have  confirmed  that 
DAAS  awards  grants  to  purchase  services  for  seniors  and  disabled  adults.  According  to  the 
Controller's  Office,  grant  payments  totaling  over  $12.5  million  were  awarded  by  DAAS  from 
City  fund  sources  in  FY  2003-04. 

Monitoring  of  performance  of  grantees  was  appallingly  poor,  according  to  the  audit.  Since  we 
are  not  in  a  position  to  compare  monitoring  practices  of  grants  with  those  of  contracts,  we  will 
not  describe  those  inadequacies.  It  is  conceivable  that  monitoring  would  have  been  inadequate 
in  either  case.  Although  this  is  a  matter  of  some  concern,  it  is  outside  the  scope  of  this  report. 

However,  the  process  used  by  DAAS  to  select  grantees  is  immediately  relevant  to  this  report. 
The  audit  found  that  selection  criteria  were  developed  by  DAAS,  but  not  reported  to  bidders  in 
advance,  nor  were  they  actually  used  in  the  selection  process.  Of  the  5  established  selection 
criteria,  4  were  not  followed.  One  of  the  criterion  required  a  minimum  score  of  70  points  for 
funding.  Sixteen  grants  were  awarded  to  applicants  receiving  less  than  70  points.  Four 
applicants  did  not  receive  funding  although  they  scored  more  points  than  those  that  were 
awarded  grants.  One  of  the  organizations  scoring  below  70  points  that  was  awarded  a  grant  for 
approximately  $  1 09,000  was  subsequently  unable  to  provide  the  services  and  was  de-funded. 

The  only  criterion  that  was  followed  in  the  awarding  process  was  non-competitive  in  the  sense 
that  it  gave  preference  to  organizations  that  had  received  grants  in  the  past,  even  though  their 
scores  were  lower  than  those  of  other  applicants. 

The  audit  determined  that  the  explanation  for  these  apparently  inappropriate  awards  was  the 
lobbying  of  the  organizations  that  received  grants:  "Both  the  Department  and  the  Commission 
appeared  to  have  been  influenced  by  advocacy  efforts  and  special  considerations  were  given  to 


22  "Department  of  Aging  &  Adult  Services:  The  Department  Needs  to  Improve  Its  Needs  Assessment  and 
Contracting  Processes  to  Better  Serve  Seniors  &  Adults  with  Disabilities,"  Office  of  the  Controller,  City  Services 
Auditor,  May  2,  2005 
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certain  bidders  that  were  not  analyzed  for  accuracy  and  applied  equally  to  all  bidders  within  the 
service  categories."  4 

It  is  reasonable  to  assume  that  the  City's  funds  were  not  used  optimally  in  the  award  of  these 
grants.  Seniors  and  adults  with  disabilities  were  probably  not  served  as  well  as  they  might  have 
been  if  competitive  procedures  had  been  used  to  make  the  grant  awards. 

Although  we  cannot  say  with  certainty  that  the  outcome  would  have  been  different  if  a 
contracting  mechanism  had  been  used,  we  assume  that  the  more  rigorous  approval  process  for 
contracts  might  have  prevented  inappropriate  awards  from  being  made  by  a  Commission  that  is 
directly  subject  to  political  pressure. 

In  Conclusion 

As  in  all  public  policy  decisions,  there  are  advantages  and  disadvantages  to  using  the  grant 
mechanism  as  a  substitute  for  contracts.  We  do  not  assume  that  the  citizens  of  San  Francisco 
would  be  better  served  by  subjecting  all  grants  to  the  same  rigorous  process  used  to  award 
contracts.  As  the  Controller's  Office  observed  in  the  "White  Paper"  of  January  2004,  there  is 
considerable  evidence  that  the  contractual  process  is  no  longer  functional  and  that  "The  solution 
to  the  City's  contracting  problems  is  not  to  heap  additional  controls  onto  an  already  burdensome 
process."  5  Clearly,  the  Controller's  Office  would  not  support  the  application  of  current 
contracting  requirements  to  grants. 

However,  the  absence  of  guidance  to  departments  regarding  the  appropriate  use  of  grants  invites 
abuse.  Available  evidence  indicates  that  the  grant  mechanism  is  being  used  as  a  means  of 
circumventing  the  difficult  and  lengthy  process  of  awarding  contracts.  The  Board  of  Supervisors 
has  been  aware  of  this  lack  of  guidance  for  several  years  and  they  have  recently  witnessed  the 
embarrassing  and  costly  consequences  of  inadequate  monitoring  of  grants  in  the  incident 
involving  Julie  Lee.  It  is  time  to  define  the  difference  between  a  grant  and  a  contract  and  to 
develop  Citywide  procedures  for  departments  to  follow  in  the  awarding  of  grants.  These 
procedures  must  ensure  multiple  applicants  and  a  selection  process  that  awards  grants  to  the  most 
cost-effective  provider  of  services. 

Although  it  is  outside  the  scope  of  our  investigation,  we  note  that  the  extreme  complexity  of  the 
contracting  process  in  San  Francisco  is  the  probable,  underlying  cause  of  this  apparent  retreat 
into  grants.  To  the  extent  that  the  contracting  process  can  be  improved,  we  would  expect  the 
grant  process  to  be  more  appropriately  used.  We  therefore  urge  City  officials  to  continue  to 
scrutinize  the  contracting  process  for  opportunities  to  make  it  more  efficient. 

Findings  and  Recommendations 

Findings 

1.    The  recent  indictment  of  a  prominent  San  Franciscan  for  alleged  misuse  of  grant  funds 
illustrates  the  potential  for  fraud  and  abuse  of  public  funds  in  the  awarding  of  grants. 


24  Ibid.,  page  41 

25  "From  Hindering  to  Helping:  Transforming  the  City's  Contracting  Process,"  Office  of  the  Controller,  January  26, 
2004,  page  1 . 
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2.  There  are  no  apparent  legal  or  functional  differences  between  contracts  and  grants. 

3.  As  contracting  procedures  have  become  more  cumbersome,  the  granting  mechanism  for 
purchasing  goods  and  services  has  been  used  increasingly. 

4.  There  are  no  Citywide  rules  and  regulations  regarding  the  awarding  of  grants.  Therefore, 
procedures  vary  from  one  City  department  to  another. 

5.  Grants  are  apparently  being  awarded  to  for-profit  entities,  in  violation  of  existing  policies 
regarding  grants. 

6.  The  procedures  being  used  to  award  grants  do  not  ensure  on  a  Citywide  basis  adequate 
competition  amongst  potential  applicants  because  they  do  not  require  publication  of 
opportunities  to  compete  for  grants.  Inadequate  competition  can  increase  price 
unnecessarily. 

7.  The  procedures  being  used  to  select  grantees  from  amongst  applicants  do  not  ensure  on  a 
Citywide  basis  that  grantees  are  capable  of  performing  the  services  being  purchased,  or 
that  the  grantee  is  the  most  competitive  with  respect  to  quality  and  price. 

8.  The  City's  conflict  of  interest  law  (Campaign  and  Government  Conduct  Code  3.2220), 
which  prohibits  City  officials  from  contracting  with  the  City,  specifically  exempts 
grantees  from  this  prohibition. 

Recommendations 

1 .  The  Controller's  Office  and  the  City  Attorney's  Office  should  conduct  an  analysis  of 
grants  made  from  City  fund  sources  to  determine  if  there  is — or  ought  to  be — any  legal  or 
functional  distinction  between  contracts  and  grants. 

2.  The  analysis  by  the  Controller's  Office  should  address  the  question  of  whether  or  not  all 
grants  presently  reported  as  grants  to  for-profit  entities  are  properly  categorized  as  such. 

3.  The  City  Attorney's  Office  should  not  approve  grants  to  for-profit  entities  unless  existing 
policies  are  revised  to  permit  them.  If  these  policies  are  revised,  they  must  provide 
specific  justification  for  grants  to  for-profit  entities. 

4.  If  there  is  a  meaningful  or  functional  distinction  between  contracts  and  grants,  the  Board 
of  Supervisors  should  pass  legislation  to  define  grants. 

5.  Such  legislation  should  include  Citywide  procedures  for  the  application  and  award 
process  for  grants. 

6.  Such  legislation  should  define  criteria  for  competitively  awarding  grants  that  ensure  the 
most  efficient  use  of  public  funds.  For  example: 

•     That  grantees  are  capable  of  performing  the  work  for  which  the  grant  is  awarded. 
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•     That  grantees  are  the  most  qualified  applicant,  capable  of  performing  the  work  for  the 
lowest  price. 

7.  The  process  of  selecting  the  most  competitive  grantee  must  ensure  that  knowledgeable 
City  officials  with  no  conflict  of  interest  make  these  decisions  transparently. 

8.  The  posting  of  contract  and  grant  awards  to  non-profits  on  the  Controller's  website, 
should  indicate  if  the  awarding  mechanism  was  a  contract  or  a  grant. 

9.  The  Ethics  Commission  should  recommend  an  amendment  to  the  voters  that  would 
remove  an  exemption  for  grants  from  Campaign  and  Government  Conduct  Code  3.2220 
regarding  conflict  of  interest  of  public  employees  and  officials 

Required  Responses  (Please  respond  to  those  Findings  and  Recommendations  within  your 
jurisdiction.) 

Board  of  Supervisors  -  90  days 
City  Attorney  -  60  days 
Controller's  Office  -  60  days 
Ethics  Commission  -  60  days 
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Appendix  A 
Investigative  Scope  and  Process 

Documents 

Boilerplate  grant  agreement,  G-100  (12-04) 

Citizen's  Complaint  to  the  San  Francisco  Civil  Grand  Jury,  August  23,  2004 

"From  Hindering  to  Helping:  Transforming  the  City's  Contracting  Process,"  Office  of  the 

Controller,  January  26,  2004. 

"Department  of  Aging  &  Adult  Services:  The  Department  Needs  to  Improve  Its  Needs 

Assessment  and  Contracting  Processes  to  Better  Serve  Seniors  &  Adults  with  Disabilities," 

Office  of  the  Controller,  City  Services  Auditor,  May  2,  2005 

Opinion  No.  84-29,  Civil  Service  Commission  Jurisdiction  over  Grant  Funded  Programs,  Burk 

Delventhal  and  Mara  Rosales,  Deputy  City  Attorneys,  November  27,  1984. 

"Professional  Services  Contracting,"  2001-02  San  Francisco  Civil  Grand  Jury 

Reports  of  Not-For-Profit  Task  Force 

Reports  of  Grant  Expenditures,  FY  2000-01  to  FY  2003-04 

Responses  to  the  CGJ  report  of  2001-02 

San  Francisco  Administrative  Codes 

San  Francisco  City  Charter 

"Summary  of  Consensus  Reached  in  July  1997  re  Grant  Agreements" 

Press 

"Audit  finds  lax  monitoring  of  grant  funds.  State  parks  department  rebuked  for  lack  of  controls 

in  overseeing  public  money,"  Chronicle,  April  6,  2005. 

"Criminal  charges  against  S.F.  official,"  Chronicle,  April  8,  2004/ 

"Newsom  calls  for  city  audit  of  center.  Nearly  $200,000  in  grants  was  meant  to  aid  immigrants," 

Chronicle.  August  13,  2004 

"Secretary  of  State  Shelley  received  dubious  donations.  SF  nonprofit  that  got  big  state  grant 

brokered  by  politician  is  linked  to  sources  who  gave  $100,000  to  his  campaign,"  Chronicle, 

August  8,  2004. 

"The  nonprofit  gold  rush,"  Bay  Guardian,  March  9,  2005. 

Interviews  with  representatives  of 

Board  of  Supervisors 

Budget  Analyst 

City  Attorney's  Office 

City  departments 

Controller's  Office 

Office  of  Contract  Administration 

Unions  representing  City  employees 
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Contracts  and  Grants  award 

ed  by  City 
)3-04" 

'County  of  San  Francisco  from  City  f 

unds*** 
)-2001" 

>r-Profits 

FY20( 

FY2001 

To  Non-Profits 

To  For-Profits 

To  Non-Profits 

To  Ft 

Contracts  from: 

Count 

Amount 

Count 

Amount 

Count 

Amount 

Count 

Amount 

General  Funds 

252 

130,226,107 

1001 

72,927.082 

473 

194,386.696 

1309 
1377 
2686 

76,346,547 

Other  CCSF  sources                   96 

20,639,675 

1165 

505,486.784 

185 

45.412.983 
239,799.678 

439,509,790 
515,856,336 

Total                                         348 

150,865,783 

2166 

578,413,866 

658 

-19.36% 

Percent  Change  from 
FY01  to  FY04 

-47.11% 

-37.09% 

12.13% 



i 
I 

Grants  from: 

General  Funds 

575 

82,390,279 

58 

3,487,819 

318 

22,411,584 

28 

822,767 
870.049 

Other  CCSF  sources 

277 

r  33,502,845 

122 

4,328.392 
7,816;210 

158 

15,380,214 

16 

Total 

852 

115,893,124 

180 

476 

37,791,798 

44 

1,692.816 

~      ~ 

--     - 

Percent  Change  from 
FY01  to  FY04 

78.99% 

206.66% 

309.09% 

361.73% 

**  Payments 

i 

L 

'"Source:  Office  of  the 

Controller  <j 

§  12/28/04 

! 

Appendix  C 


Charter 


Summary 


Comments 


There  are  no  references  to  grants  in  the  Charter. 


Admin.  Code 
Sec.  10.170-1 

Sec.  10.170-2 


Grants  must  be  approved  by  the  Board.  Recurring  grants  shall  be 
included  in  the  annual  budget  submission.  Indirect  cost  rate 
approved  by  Controller. 

Agencies,  commissions,  etc.,  that  receive  grants  shall  notify  the 
Controller  who  shall  keep  accounts  of  grants. 


Controller  responsibility,  for  IC 
rates. 

Controller  responsibility  for 
grant  accounting. 


Sec.  12D.A.5 

HRC-M/W/LBE 
Utilization-Definition 
of  "Contract" 


Sec.  12P-2 

HRO-MCO    . 
Definitions 


Sec.  12Q.2.4 

HRC-HCAO 

Definitions 


Sec.  21.02 

Acquisition  of 
Commodities  and 
Services  -  Definitions 


Contracts  are  any  agreement  between  an  entity  and  the  City  to 
provide  or  procure  labor,  materials,  equipment,  supplies  or 
services  to,  for  or  on  behalf  of  the  City.  A  contract  shall  include  an 
agreement  between  the  City  and  a  person  or  nonprofit  entity  to 
perform  construction-related  services  or  fund  the  performance  of 
such  sen/Ices.  A  "contract"  does  not  Include  awards  made  by  the  v 
City  with  federal/state  grant  or  City  general  fund  monies  to  a 
nonprofit  entity  where  the  Cityoffers  assistance,  guidance,  or 
supervision  on  a  project  or~program  and  the  recipient  of  the  grant 
uses  the  grant  monies  to  provide  services  to  the  community. 

"Contracts*  shall  Include  subcontracts  and  agreements  such  as 
grant  agreements  pursuant  to  which  agreements  the  City  grants 
funds  to  a  contractor  for  services  to  be  rendered  to  the  public 
rather  than  to  City  government  Grant  agreements  are  not 
■  "contracts"  when  they  are  with  entities  having  fewer  than  20 
employees  and  nonprofit  corporations  with  grant  agreements 
under  $50,000,  or  when  terms  of  a  grant  agreement  require  less 
than  mlnlmum'eompensatlon,  or  when  maintenance  of  current . 
level  of  services  would  require  supplementing  the  grant  with 
general  fund  revenues. 

"Contracts'  shall  mean  an  agreement  between  a  Contracting 
Department  and  any  entity  for  services  to  be  performed  at  the 
expense  of  the  City.  "Contract"  does  not  Include  agreements  that 
require  expenditure  of  grant  funds  awarded  to  the  City  by  another 
entity:  If  contract  is  funded  by  grant  and  non-grant  funds  the  entire 
contract  Is  exempt  (except  when  grant  funded  portion  Is  severable 
and  only  that  part  Is  exempt). 

"Contractor"  means  any  entity,  which  enters  Into  a  contract  to  sell 
commodities  or  services  to  the  City. 


"Professional  Services"  are  services  requiring  extended  analysis, 
exercise  of  discretion  and  Independent  Judgment,  and/or 
application  of  advanced,  specialized  knowledge,  expertise  or 
training  usually  acquired  through  prolonged  course  of  study  or 
equivalent  experience.  Examples:  architects,  engineers, 
accountants,  software  developers,  consultants. 

"General  Services"  are  not  professional  services:  examples  are 
janitorial,  security  guard,  pest  control,  parking  lot  attendant, 
landscaping  services. 

"Services"  means  Professional  Service  and  General  Services. 
"Services'  dOes  not  Include  agreements  making  a  grant  of  City 
funds  to  private  entities  for  the  purpose  of  providing  a  benefit  to 
the  public,  which  may  Include  incidental  purchases  of 
commodities,  legal  and  litigation  relateq  services,  service  related 
to  employee  benefits  provided  by  or  through  DHR  or  the 
Retirement  Board. 


Grahts  provided  to  nonprofit 
organizations  for  professional 
services  are  not  "contracts" 
and  not  under  HRC  purview 
for  M/W/LBE  utilization. 

(note:  HRC  cannot  certify  NPs  as 
M/W/LBE  because  there  ls.no 
"ownership").. 

Unlike  M/W/LBE  above,  HRC 
defines  grant  agreements  as 
contracts  (with  exceptions)  for 
purposes  of  MCO.  MCO  is 
applied  to  nonprofit  contractors 
.  with  over  20  employees  and 
with  contracts  over  550,000. 


Contracts  do  not  Include 
agreements  funded  by  grants 
from  outside  the  City. 
Therefore,  HCOA  would  not 
apply  to  many  contracts  with 
many  nonprofit  organizations. 

"Contractor"  Includes  providers 
of  all  commodities  and 
services  selling  to  the  City.Thls 
does  not  include  nonprofits 
providing  services  to  the 
public. 

This  definition  describes 
,  traditional  professional 
disciplines  and  does  not 
include  nonprofit  organizations 
providing  services. 


This  definition  separates  the 
professional  services 
described  above  and  excludes 
those  services  provided  by  a 
nonprofit  organization 
receiving  a  grant  and  serving 
the  ouhlih. 


A  Report  of  the  2004-05  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


City  Contracting  and  Affirmative  Action 


Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying  information 
about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior 
Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the  Supervisors.  As  to  each 
finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it, 
wholly  or  partially,  and  explain  why.  Further  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a  summary 
explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will  be  implemented  in 
the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation  requires  further  analysis,  with 
an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be  prepared 
to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be 
implemented  because  it  is  not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal 
Code,  sec.  933,  933.05) 


Recommendation 

The  City  should  immediately  eliminate  explicit  and  implicit  preferences  based  on  race,  sex, 
color,  ethnicity  or  national  origin  from  City  contracting  rules,  publications,  policies  and 
practices. 


Glossary 

DBE  -  Disadvantaged  Business  Enterprise  -  Chapter  14A  Administrative  Code 

HRC  -  Human  Rights  Commission 

LBE  -  Local  Business  Enterprise  -  Chapter  12B  Administrative  Code 

MBE  -  Minority-Owned  Business  Enterprise 

PROPOSITION  209  -  Voters  of  California  amended  the  State  Constitution  (Article  1,  Section 

31)  to  prohibit  preferential  treatment  on  the  basis  of  race,  sex,  color,  ethnicity  or  national  origin 

in  public  employment,  public  education,  and  public  contracting. 

WBE  -  Woman-Owned  Business 

Introduction 

The  Civil  Grand  Jury  began  this  investigation  to  determine  whether  the  current  contracting 
policies  and  procedures  of  the  City  and  County  of  San  Francisco  (City)  comply  with  the 
constitutional  prohibition  against  preferential  treatment  in  public  contracting  on  the  basis  of  race, 
sex,  color,  ethnicity  or  national  origin  set  forth  in  Article  1 ,  Section  3 1  of  the  California 
Constitution. 

Background 

In  1998  the  Board  of  Supervisors  adopted  an  ordinance  granting  preferences  to  local  businesses 
owned  by  minorities  (MBEs)  and  women  (WBEs)  competing  for  City  contracts.  These  race  and 
gender-based  preferences  took  the  form  of  discounting  the  bids  of  MBEs  and  WBEs  by  10%. 
The  ordinance  also  imposed  sanctions  on  prime  contractors  who,  once  awarded  a  contract,  failed 
to  meet  hiring  goals  for  minority  and  women  employees  and  subcontractors.  These  preferences 
and  contract  requirements  for  MBEs  and  WBEs  were  set  forth  in  Chapter  12D.A  of  the  San 
Francisco  Administrative  Code.  The  Human  Rights  Commission  was  responsible  for 
administering  and  enforcing  the  City's  race  and  gender-based  contracting  programs. 

On  November  6,  1996,  the  voters  approved  Proposition  209,  the  "California  Civil  Rights 
Initiative."1 

The  state  shall  not  discriminate  against,  or  grant  preferential  treatment  to,  any  individual 
or  group  on  the  basis  of  race,  sex,  color,  ethnicity,  or  national  origin  in  the  operation  of 
. . .  public  contracting. 

Coral  Construction  Inc.,  a  firm  competing  for  airport  construction  contracts,  challenged  the 
City's  racial  and  gender  preferences  in  Chapter  12D.A.  In  July  2004  the  Superior  Court  ruled 


1  California  Constitution  Article  I,  Section  31(a) 


that  the  preferences  for  MBEs/WBEs  violated  the  constitutional  ban  on  race  and  gender 
preferences  in  public  contracting.2  The  Court  rejected  the  City's  argument  that  a  disparity 
between  the  percentages  of  available  MBEs/WBEs  and  the  percentage  of  City  contract  dollars 
awarded  to  minorities  and  women  demonstrated  past  illegal  discrimination  that  could  be 
remedied  by  race  and  gender-based  preferences. 

The  Court  prohibited  the  City  from  enforcing  or  attempting  to  enforce  the  race  and  gender 
conscious  provisions  of  the  MBE/WBE  Ordinance: 

Defendants  City  and  County  of  San  Francisco. ..shall  cease  and  desist  from,  and 
are  permanently  enjoined  and  prohibited  from,  enforcing  or  attempting  to  enforce, 
directly  or  indirectly,  except  as  exempted  by  Article  1,  Section  31(e)  of  the 
California  Constitution,  Sections  12D.A.6...12D.A.10, 12D.A.14,  and  12D.A.17  of 
the  Administrative  Code  of  the  City  and  County  of  San  Francisco,  which 
discriminate  against  or  grant  preferential  treatment  to  individuals  or  groups  on 
the  basis  of  race,  sex,  color,  ethnicity  or  national  origin  in  the  operation  of  public 
contracting.  The  City  is  further  enjoined  from  enforcing  or  attempting  to  enforce 
the  race,  sex,  color,  ethnicity  or  national  origin  preferential  provisions  of  any 
ordinance  enacted  after  July  26,  2004,  to  the  extent  that  those  provisions  are  the 
same  as  or  substantially  similar  to  the  provisions  of  12D.A  that  are  enjoined 
herein.3 

The  City  is  appealing  the  Superior  Court's  decisioa4  However,  based  on  our  review  of 
much  of  the  record  and  the  California  Supreme  Court's  decision  striking  down  a  similar  race 
and  gender-based  contracting  program  in  San  Jose,  the  Civil  Grand  Jury  finds  no  reason  to 
expect  the  City's  appeal  to  succeed.5 

In  August  2004,  in  response  to  the  decision  invalidating  the  contracting  preferences  for  MBEs 
and  WBEs,  the  City  also  passed  an  emergency  ordinance  suspending  Administrative  Code 
12D.A  and  establishing  the  temporary  Disadvantaged  Business  Enterprise  (DBE)  program  set 
forth  in  Administrative  Code  Chapter  14A.  The  emergency  DBE  program  discounts  the  bids  of 
local  businesses  considered  to  be  economically  disadvantaged  by  10%.  Unlike  the  MBE  and 
WBE  programs  struck  down  in  Coral  Construction,  which  gave  preference  in  contracting  to 
minorities  and  women,  there  are  no  gender  or  race  preferences  in  the  emergency  DBE  ordinance. 
Supervisor  Fiona  Ma  introduced  legislation  on  May  3,  2005  to  establish  a  permanent  DBE 
program  to  replace  the  emergency  DBE  ordinance.6  The  Civil  Grand  Jury  has  been  assured  that 
the  ordinance  will  not  contain  racial,  gender  or  other  illegal  preferences.7 


:  Coral  Construction,  Inc.vs.  City  and  County  of  San  Francisco,  Superior  Court  Case  No.  421249 

3  Ibid.  The  Court  did  not  invalidate  provisions  of  Chapter  12D.A  that  contain  definitions,  post-award  monitoring, 
and  other  contracting  provisions  unrelated  to  gender  and  race  preferences. 

4  California  Court  of  Appeal,  First  District,  Case  No.  A 107803. 

5  Hi-Voltage  Wire  Works  v.  City  of  San  Jose  (2000)  24  Cal.  4*  537 
*  Board  of  Supervisors  File  No.  050784. 

7  Under  the  proposed  legislation  bid  discounts  and  set-asides  are  to  be  offered,  and  sub-contracting  goals  to  be 
mandated  for  certified  local  business  enterprises  (LBEs).  There  are  to  be  three  categories  of  certified  LBEs:  MBEs 
(firms  owned  and  controlled  by  minority  persons);  WBEs  (firms  owned  and  controlled  by  women);  and  OBEs 
("other"  business  enterprises  not  owned  and  controlled  by    women  or  minority  persons).    None  of  these  three 


However,  as  we  explain  below,  the  Human  Rights  Commission  (HRC)  continues  to  require 
illegal  racial  and  gender  preferences  in  construction  contracts  and  contracts  for  professional  and 
other  services  awarded  by  the  City.  A  new  DBE  ordinance  without  race  and  gender  preferences 
will  not  bring  the  City  into  full  compliance  with  the  State  Constitution  if  those  charged  with 
implementing  the  City's  contracting  policies  persist  in  giving  illegal  preferences  on  the  basis  of 
race  and  gender. 

Administration  of  Contracting  Policies  by  the  Human  Rights  Commission 

In  July  1964,  Mayor  John  F,  Shelley  signed  an  ordinance  establishing  the  Human  Rights 
Commission  (HRC).  Among  other  duties,  the  HRC 

.  ..works  to  provide  leadership  and  advocacy  to  secure,  protect  and  promote  human 
rights  for  all  people. .  .and  has  broad  powers  [including]  enforcement  of  local  anti- 
discrimination laws  and  affirmative  action  monitoring. 

The  HRC  is  responsible  for  establishing  and  enforcing  contracting  requirements  in  accordance 
with  the  City  Charter  and  Administrative  Code.   The  HRC  requires  that  certain  forms  be 
completed  by  those  seeking  a  contract  which,  if  awarded,  become  part  of  the  contract  with  the 
City. 

During  our  investigation,  the  Civil  Grand  Jury  identified  recently  revised  HRC  contracting  forms 
that  continue  to  grant  preferences  for  women  and  minorities.  The  HRC  forms  assert  that 
preferences  in  City  contracting  for  minorities  and  women  are  authorized  under  Administrative 
Code  Chapters  12B  and  14A.  Chapter  12B  (Nondiscrimination  in  Contracts),  however,  is 
wholly  prohibitive,  that  is,  it  prohibits  discrimination  against  women,  minorities  and  other 
protected  classes.  It  neither  offers  nor  provides  preferences  to  any  individual  or  class. 
Similarly,  Chapter  14A,  the  temporary  DBE  program  adopted  shortly  after  the  decision  in  Coral 
Construction,  gives  preferences  to  local  disadvantaged  business  owned  by  women  and  minorities 
that  are  no  different  than  the  preferences  given  to  local  disadvantaged  businesses  owned  by 
Caucasian  men.  Accordingly,  the  Civil  Grand  Jury  finds  that  Administrative  Code  Chapters  1 2B 
or  14A  do  not  justify  HRC's  continuing  enforcement  of  race  and  gender-based  preferences  in 
City  contracting. 

Specific  HRC  Forms  Require  Preferences  on  the  Basis  of  Race  and  Gender 

The  following  are  examples  of  HRC's  contracting  requirements  that  contain  race  and  gender 
preferences  the  Civil  Grand  Jury  believes  to  be  unconstitutional. 

FORMS  AND  INSTRUCTIONS  FOR  ARCHITECTURE  AND  ENGINEERING  CONTRACTS 


categories  of  LBEs  will  either  receive  or  be  denied  any  benefit  offered  to  any  other  category:  status  and  benefits  are 
to  be  identical.  The  new  ordinance,  projected  to  be  in  force  on  September  1,  2005,  is  entitled  "Local  Business 
Enterprise  and  Non-Discriminationin  Contracting  Ordinance". 
8  San  Francisco  City  Charter,  Section  3.699-5 


Forms  and  instructions  for  Architecture  and  Engineering  Contracts'  and  Professional  Services 
Contracts10  (revised  in  September  2004)  impose  'Trainee  Requirements"  and  mandate  goals  "for 
hiring  disadvantaged  minorities,  women  and  disabled  persons  as  on-the-job  trainees".  A 
"trainee"  is  defined  as  "a  woman  or  a  minority  person  or  person  with  a  disability."1 '  (See 
Appendix  C)  Depending  on  the  size  of  the  project  the  contractor  must  hire  one  or  more  trainees. 
According  to  the  HRC,  refusing  to  hire  trainees  makes  the  firm  ineligible  for  a  City  contract. 

Number  of  Trainees 


Project  Fees 

To  be  Hired 

$0  -  $499,999 

0 

$500,000  -  $899,999 

1 

$900,000 -$1,999,999 

2 

$2,000,000  -  $4,999,999 

3 

$5,000,000  -  $7,999,999 

4 

$8,000,000 -$10,999,999 

5 

$11,000,000 -$13,999,999 

6 

>/=  $14M,  for  each  additional  $3  million  in 
subconsultant  fees 

Add  one  additional  trainee 

The  California  Supreme  Court  in  Hi-Voltage  and  the  Superior  Court  in  Coral  Construction  have 
found  that  requiring  race  and  gender-based  participation  by  subcontractors  or  preferential  hiring 
of  minority  and  female  employees  violates  the  State  Constitution.12 

FORMS  AND  INSTRUCTIONS  FOR  CONSTRUCTION  CONTRACTS 

Chapter  6,  Section  6.22(g)  of  the  San  Francisco  Administrative  Code  provides  that  preference 
must  be  given  to  minorities  and  women  in  construction  contracts.13  HRC  revised  forms  and 


9  "Interim  HRC  Attachment  2.  Requirements  for  Architecture  and  Engineering  Contracts",  Human  Rights 
Commission,  9/2/04. 

10  "Interim  HRC  Attachment  3.  Requirements  for  Professional  Services  Contracts",  Human  Rights  Commission, 
9/2/04. 

1 '  Ibid,  page  1 1 

12  See  Hi- Voltage,  24  Cal.  4*  at  563.  "The  participation  component  authorizes  or  encourages  what  amounts  to 
discriminatory  quotas  or  set-asides,  or  quotas  or  at  least  race  and  sex-conscious  numerical  goals.  A  participation 
goal  differs  from  a  quota  or  set-aside  only  in  degree:  by  whatever  label  it  remains  'a  line  drawn  on  the  basis  of  race 
and  ethnic  status'  as  well  as  sex  [citations  omitted].  Thus  understood,  such  a  goal  plainly  runs  counter  to  the  express 
intent  of  the  historic  Civil  Rights  Act  and,  concomitantly,  the  intent  of  Proposition  209." 

13  Cf.  San  Francisco  Administrative  Code,  Chapter  6,  Sec.  6.22  Public  Work  Construction  Contract  Terms  and 
Working  Conditions,  (g)  Local  Hiring  Contract  Requirements. 

All  construction  contracts  for  public  works  or  improvements  to  be  performed  within  the  boundaries  of  the  City 
and  County  of  San  Francisco  shall  contain  the  following  provisions:  Contractor  agrees  to  make  a  good-faith 
effort,  with  the  assistance  of  community  organizations  designated  by  the  City  or  local  labor  union  hiring  halls, 
to  hire  qualified  individuals  who  are  residents  of  the  City  and  County  of  San  Francisco  to  comprise  not  less  than 
50%  of  each  contractor's  total  construction  work  force,  measured  in  labor  work  hours,  and  contractor 
promises  to  give  special  preference  to  minorities,  women  and  economically  disadvantaged  individuals, 
(emphasis  added) 


instructions  for  Construction  Contracts14  in  September  2004  to  enforce  the  following 
"Employment  goals  for  Minorities  and  Women."13  (See  Appendix  D) 


Trade 

Minorities 

Women 

Boilermaker 

44.0% 

All  Trades 

Listed 

10% 

Blrcklayers/Stone  Masons 

27.4% 

Carpenters 

33.8% 

Carpet/Soft  Title  [sic]  Workers 

56.4% 

Cement  Masons 

61.9% 

Construction  Teamsters 

46.1% 

Drywall  Installers 

48.4% 

Electrical  Workers 

46.4% 

Elevator  Constructors 

46.7% 

Glaziers 

50.0% 

Hod  Carriers 

50.0% 

Iron  Workers,  Re-Bar  &  Structural 

46.0% 

Laborers 

61.9% 

Lathers 

36.6% 

Millwright 

25.0% 

Operating  Engineers 

61.7% 

Painters/Tapers 

47.0% 

Pile  Drivers 

33.8% 

Plasterers 

47.7% 

Plumbers/Steam  Fitters 

48.1% 

Roofers 

56.7% 

Sheet  Metal  Workers 

41.2% 

Sprinkler  Fitters 

48.1% 

Terrazzo  Mechanics 

61.9% 

Tile  Setter 

56.3% 

Apprentices  (all  trades) 

50.0% 

The  instructions  for  construction  contracts  continue: 

Whenever  possible,  contractor  and  its  subcontractors  shall  take  affirmative  action  to 
employ  persons  from  each  ethnic  group,  both  male  and  female,  and  to  employ  minority 
women  among  the  women  employed.  Consequently,  contractor  or  its  subcontractors 
may  be  in  violation  of  Chapter  12B  if  a  particular  ethnic  group  is  employed  in  a 
substantially  disparate  manner.16  (emphasis  added) 


14  "Interim  HRC  Attachment  1.  Requirements  for  Construction  Contracts",  Human  Rights  Commission,  9/2/04. 

15  HRC  instructions  and  forms  for  establishing  minority  goals  are  based  on  the  1990  Census/EEO  Special  File  on 
Construction  Occupations  for  the  City  and  County  of  San  Francisco.  {The  Civil  Grand  Jury  fails  to  understand  the 
basis  for  the  10%  goal  for  women  in  all  trades.] 

16  Cf.  Hi-Voltage  at  563.  San  Jose's  contracting  requirements  "  essentially  places  on  a  contractor  the  burden  of 
proving  a  negative... a  contractor  may  show  nondiscrimination  ...  either  according  to  a  fixed  or  by  prescribed 
outreach  to  MBEs  and  WBEs  ...  it  can  only  prove  it  does  not  discriminate  against  minorities  and  women  by 
discriminating  or  granting  preferences  in  their  favor" 


REQUEST  FOR  PROPOSAL  FOR  GENERAL  SERVICES  CONTRACT 

The  HRC  revised  forms  and  instructions  for  responding  to  a  Request  for  Proposal  for  General 
Services  in  December  2004. 17  (See  Appendix  E)  One  form  begins  with  the  sentence,  "To  be 
eligible  for  award  of  this  contract,  each  proposer  must  agree  to  comply  with  the  following 
affirmative  action  requirements. .  .and  their  implementing  Rules  and  Regulations."  Responders 
to  requests  for  proposals  are  required  to  complete  all  HRC  forms  regardless  of  whether  or  not 
they  are  applying  for  the  bid  discounts  as  DBEs.  These  forms  and  attachments  constitute  part  of 
the  contract  with  the  City. 

The  Non-Discrimination  Provisions  for  general  services  contracts  include  the  requirement  that 
"Businesses  must  further  maintain  an  ethnic  balance  throughout  all  levels  of  its  staff  that 
reflects  the  statistical  makeup  of  2000  census  data."18  (emphasis  added)  Such  a  requirement 
entails  hiring  from  particular  ethnic  groups  to  be  eligible  to  contract  with  the  City. 

Conclusions 

The  HRC  is  charged  with  a  public  trust  to  respect  the  rule  of  law  and  vigilantly  exercise  that 
trust.  We  are  concerned  that  the  constitutional  violations  addressed  in  this  report  are  readily 
apparent  on  HRC's  contracting  forms  and  should  not  have  been  overlooked  by  those  responsible. 
We  acknowledge  that  a  majority  of  San  Franciscans  voted  against  Proposition  209  and  might 
well  endorse  affirmative  action  policies.  We  also  realize  that  the  line  between  discrimination 
against  and  discrimination  in  favor  ©/"persons  on  grounds  of  race  or  gender  may  not  always  be 
clear,  and  that  artful  legislation  may  blur  that  line.  But  there  is  no  such  ambiguity  here.  The 
Civil  Grand  Jury  believes  the  HRC's  contracting  practices  violate  the  State  Constitution  owing  to 
its  continuing  enforcement  of  racial  and  gender  preferences. 

There  are  substantial  costs  to  the  City  associated  with  litigation  such  as  Coral  Construction.  The 
City  paid  outside  counsel  $288,998  for  its  participation  in  the  Coral  case.  These  costs  are  in 
addition  to  the  opportunity  costs  of  foregone  alternative  uses  of  the  time  of  the  City  Attorney's 
Office.  The  City  is  now  incurring  more  costs  for  the  appeal  of  the  Coral  decision.  In  addition, 
the  City  will  probably  be  assessed  attorneys'  fees  to  compensate  Coral's  attorneys  if  Coral  is  the 
prevailing  party  on  appeal.  Meanwhile,  the  City  risks  further  litigation  by  continuing  the  illegal 
contracting  practices  described  above. 

Findings  and  Recommendation 

Findings 

1 .   Racial  and  gender  preferences  in  City  public  contracting  have  been  judicially  declared  to 
violate  the  Constitution  of  the  State  of  California. 


17  "Interim  HRC  Attachment  4A.  Requirements  for  General  Services  Request  for  Proposals",  Human  Rights 

Commission,  12/1/04 

"lbid..4.03.B.l. 


2.  Forms  being  used  by  the  City  to  establish  eligibility  for  contracting  with  the  City  of  San 
Francisco  contain  race  and  gender  preferences  in  violation  of  the  law. 

3.  Chapter  6  of  the  City's  Administrative  Code  encourages  preferences  to  minorities  and 
women  in  construction  contracts  in  violation  of  the  law. 

4.  Continued  violation  of  the  law  is  unwarranted  and  exposes  the  City  to  legal  and  financial 
risks. 

Recommendation 

The  City  should  immediately  eliminate  explicit  or  implicit  preference  based  on  race,  sex,  color, 
ethnicity  or  national  origin  from  City  contracting  rules,  publications,  policies  and  practices. 


Board  of  Supervisors  -  90  days 

City  Attorney  -  60  days 

City  Controller  -  60  days 

Human  Rights  Commission  -  60  days 

Mayor  -  60  days 


Appendix  A 
Investigative  Scope  and  Process 

Documents 

California  Constitution,  Article  1,  Section  31(a)  (1996) 

Hi-Voltage  Wire  Works,  Inc.  v.  City  of  San  Jose  (2000)  24  Cal.  4th  537 

Connerly  v.  State  Personnel  Board  (2001)  92  Cal  App.  4th  16 

Emergency  Ordinance  Amending  San  Francisco  Administrative  Code  by  Adding  Ch  14A  to 
Establish  a  DBE  Program  and  Suspend  Chapter  12D.A 

HRC  documents  and  publications: 

Attachment  1    Requirements  for  Construction  Contracts  (09/02/04) 
Attachment  2   Requirements  for  Architecture  and  Engineering  Contracts  (09/02/04) 
Attachment  3    Requirements  for  Professional  Services  Contracts  (09/02/04) 
Attachment  4A  Requirements  for  General  Services  Request  for  Proposals  (1 2/1/04) 
Miscellaneous  HRC  publications 

Opening  Brief  in  Court  of  Appeal  of  State  of  California,  l"  Appellate  District,  Division  4, 
Attorneys  for  Defendants  and  Appellants,  City  and  County  of  San  Francisco 
(02-16-05).  Respondents'  Brief  (04-15-05).  Case  No  A  107803. 

Report  of  the  2002-2003  SFCGJ,  "The  Human  Rights  Commission  and  the  Minority 
Business  Ordinance:  Statistics  but  No  Specifics  to  Support  City  Claim  it  Discriminates." 
Controller's  Response  to  SFCGJ  report 

San  Francisco  Administrative  Code 
Chapter  6,  Sec.  6.22 

Chapter  12. A  Human  Rights  Commission 
Chapter  12.B  Nondiscrimination  in  Contracts 
Chapter  12.C  Nondiscrimination  in  Property  Contracts 
Chapter  12.D  Minority/Women/Local  Utilization  Ordinance 
Chapter  1 4. A.  Disadvantaged  Business  Enterprise  Ordinance 

White  Paper,  Office  of  the  Controller,  "From  Hindering  to  Helping:  Transforming  the  City's 
Contracting  Process",  January  26,  2004 

Interviews  with  representatives  of: 
Board  of  Supervisors 
Office  of  the  City  Attorney 
Human  Rights  Commission 
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The  following  nondiscrimination  guidelines  shall  apply  to  all  contracts  and  property  contracts  subject  to  this 
Chapter. 

In  order  to  be  eligible  to  submit  a  bid  or  proposal  or  to  have  a  bid  or  proposal  considered  by  the  awarding 
authority,  the  prospective  contractor  shall  agree  to  abide  by  a  nondiscrimination  program  which  conforms  to  the 
requirements  of  the  Commission. 

The  Commission  may  also  require  contractors  and  subcontractors  to  take  part  in  a  pre-bid  or  pre-  award 
conference  in  order  to  develop,  improve  or  implement  a  qualifying  nondiscrimination  program. 

(a)  Nondiscrimination  programs  developed  pursuant  to  this  Section  shall  be  effective  for  a  period  of  12 
months  from  the  date  of  approval  by  the  Commission.  Contractors  or  subcontractors  who  are  members  in  good 
standing  of  a  trade  association  which  has  negotiated  a  nondiscrimination  program  with  the  Commission  may 
make  this  association  program  their  commitment  for  the  specific  contract  or  property  contract  upon  approval  of 
the  Commission  without  the  process  of  a  separate  pre-bid  or  pre-award  conference.  Such  an  association 
agreement  shall  be  effective  for  a  period  of  12  months  from  the  date  of  approval  by  the  Commission.  Trade 
associations  shall  provide  the  Commission  with  a  list  of  members  in  good  standing  in  such  association.  The 
Commission  shall  annually  supply  contracting  agencies  of  the  City  and  County  with  a  list  of  contractors  and 
subcontractors  who  have  developed  approved  nondiscrimination  programs. 

(b)  The  awarding  authority  shall  be  responsible  for  notifying  all  prospective  bidders  or  proposers  of  the 
requirements  of  this  Section  and,  when  requested  by  the  Commission,  for  notifying  the  Commission  of  each 
contract  or  property  contract  which  is  being  proposed  to  be  put  to  public  bid. 

(c)  The  proposed  nondiscrimination  program  described  by  this  Section,  and  the  pre-bid  or  pre-  award 
conference  which  may  be  required  by  the  Commission,  shall,  without  limitation  as  to  the  subject  or  nature  of 
employment  activity,  be  concerned  with  such  employment  practices  as: 

(1)  Apprenticeship  where  approved  programs  are  functioning,  and  other  on-the-job  training  for 
nonapprenticeable  occupations; 

(2)  Classroom  preparation  for  the  job  when  not  apprenticeable; 

(3)  Pre-apprenticeship  education  and  preparation; 

(4)  Upgrading  training  and  opportunities; 

(5)  Encouraging  the  use  of  contractors  and  subcontractors  of  all  ethnic  groups,  provided,  however,  that 
any  contract  or  property  contract  subject  to  this  Chapter  shall  require  the  contractor  or  subcontractor  to  provide 
not  less  than  the  prevailing  wage,  working  conditions,  and  practices  generally  observed  in  private  industries  in 
the  City  for  such  work;  and 

(6)  The  entry  of  qualified  minority  joumeypersons  into  the  industry. 

(d)  Nondiscrimination  agreements  resulting  from  the  proposed  nondiscrimination  programs  or  the  pre-bid 
or  pre-award  conferences  shall  not  be  confidential  and  may  be  publicized  by  the  Commission  at  its  discretion. 
In  addition,  the  Commission  may  report  to  the  Board  of  Supervisors,  cither  on  request  of  the  Board  or  on  its 
own  initiative,  on  the  progress  or  the  problems  which  attend  the  implementation  of  these  agreements  or  any 


http://www.amlcgal.com/sfadmin_nxt/gateway.dll/California/San%20Francisco/Admin/chapter00. 
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other  aspect  of  enforcement  of  this  Chapter. 


(e)     Any  job  training  or  education  program  using  the  funds,  facilities,  or  staff  of  the  City  which,  in  the 
judgment  of  the  Board  of  Supervisors  or  the  Commission,  can  make  a  contribution  to  the  implementation  of  (his 
Chapter  shall  submit  reports  to  the  Commission  as  requested  and  shall  be  required  to  cooperate  with  the 
contractors,  subcontractors  and  unions  and  with  the  Commission  for  the  effectuation  of  the  nondiscrimination 
programs  developed  under  this  Chapter.  (Amended  by  Ord.  498-75,  App.  1/5/75;  Ord.  201-97,  App.  5/27/97; 
Ord.  286-97,  App.  7/18/97) 


http://www.amlegal.com/sfadmin_nxt/gateway.dll/California/San%20Francisco/Admin/chapterOO. 
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CITY  a  COUNTY  OF  SAN  FRANCISCO 
HUMAN  RIGHTS  COMMISSION 


INTERIM  HRC  ATTACHMENT  2 

Requirements  for  Architecture  and  Engineering  Contracts 


FOR  CONTRACTS  $25,000  AND  OVER 


PARTI.  GENERAL 
1.01  PURPOSE 

A.  To  be  eligible  for  award  of  this  contract,  each  proposer  must  agree  to  comply  with 
the  following  Disadvantaged  Business  Enterprise  (DBE)  requirements  authorized  by 
San  Francisco  Administrative  Code  Chapter  12B,  Section  12B.4  and  Chapter 
14A(where  applicable),  and  their  Implementing  Rules  and  Regulations. 

B.  Chapters  12B  and  14A  of  the  San  Francisco  Administrative  Code  and  their 
implementing  Rules  and  Regulations  are  incorporated  by  reference  herein  as 
though  fully  set  forth  and  provide  that  the  failure  of  any  proposer  or  consultant  to 
comply  In  good  faith  with  these  requirements  shall  be  deemed  a  material  breach  of 
contract.  Copies  of  both  Chapters  12B  and  14A  and  their  implementing  rules  and 
regulations  are  available  upon  request  by  calling  the  HRC  office  at  (415)  252-2500 
or  on  the  HRC  website  at:  www.sfhrc.org 

C.  For  assistance  regarding  Attachment  2  and  the  accompanying  forms  for  Architect 
and  Engineering  contracts  contact  the  following  number(s): 

Human  Rights  Commission  Main  Office (415)  252-2500 

DBE  Certification (415)  252-2537  or  (41 5)  252-2530 

For  all  other  city  departments  and  compliance  with  the  Equal  Benefits  Program,  please 
contact  the  HRC  Main  Office. 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 
HUMAN  RIGHTS  COMMISSION 


HRC  ATTACHMENT  2 
Requirements  for  Architecture  and  Engineering  Contracts 


mere  conduit  or  pass-through  function. 

10.  Where  there  are  DBEs  available  for  doing  portions  of  the  work  normally 
performed  by  the  proposer  with  its  own  staff,  the  proposer  will  be  expected  to 
make  good  faith  efforts  to  make  portions  of  such  work  available  for  DBEs. 

1 1 .  A  DBE  Prime  poposer  cannot  count  itself  to  meet  the  DBE  subconsultant  goal 

C.  Substitution,  removal  or  contract  modification  of  QBE:  No  DBE  subconsultant  or 
other  business  listed  on  HRC  Form  2A  (DBE  Subconsultant  Participation)  shall  be 
substituted,  removed  from  the  contract  or  have  its  contract,  purchase  order  or  other 
form  of  agreement  modified  In  any  way  without  prior  HRC  approval. 


PART  IV.  EMPLOYMENT  NON-DISCRIMINATION  PROVISIONS. 

4.01  GENERAL 

The  provisions  of  this  section  shall  constitute  the  consultant's  and  subconsultant's 
affirmative  action  in  employment  nondiscrimination  obligations  required  by  Chapter 
1ZB  of  the  Administrative  Code  as  a  condition  of  contract  award. 

4.02  NONDISCRIMINATION  PROVISIONS 

A.  Prior  to  the  award  of  the  contract,  the  consultant  must  agree  that  it  does  and  will 
not,  during  the  time  of  the  contract  or  any  contract  amendment,  discriminate  in 
the  provision  of  benefits  between  its  employees  with  spouses  and  employees  with 
domestic  partners. 

B.  The  consultant  and  subconsultant  on  this  contract  will  not  discriminate  against  any 
employee  or  applicant  for  employment  because  of  race,  color,  religion,  ancestry, 
national  origin,  age,  sex,  sexual  orientation  or  disability.  This  Includes 
employment,  upgrading,  demotion  or  transfer,  recruitment,  layoff  or  termination, 
rates  of  pay  or  other  forms  of  compensation  and  selection  for  training  including 
apprenticeship. 

C.  Trainee  Requirements: 

1.   The  goal  listed  below  are  for  hiring  disadvantaged  minorities,  women,  and 
disabled  persons  as  on-the-job  trainees  during  this  project.  Trainees  may  be 
obtained  through  various  employment  and  job  training  agencies/organizations. 
A  list  may  be  obtained  from  the  HRC. 


Number  of  Trainees 

Project  Fees 

To  Be  Hired 

$0  -  $499,999 

0 

$500,000  -  $899,999 

1 

$900,000  -  $1 ,999,999 

2 

$2,000,000 -$4,999,999 

3 

$5,000,000  -  $7,999,999 

4 

$8,000,000 -$10,999,999 

5 
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$11,000,000  -$13,999,999 


$14M,  for  each  addftlonal  $3  million  In  consultant  fees,  add  one  additional  trainee) 


2.  The  trainee  must  be  hired  by  the  prime  consultant  or  by  any  subconsultant  on 
the  project  team. 

3.  No  trainee  may  be  counted  towards  meeting  more  than  one  contract  goal. 

4.  A  trainee  must  be  a  San  Francisco  resident  and  must  meet  qualifications  for 
enrollment  similar  or  equal  to  the  standards  established  and  implemented  by 
the  Private  Industry  Council  (PIC)  and  other  similar  programs  that  work  with 
low-income  individuals.  The  training  agency  will  document  that  the  candidate 
meets  these  standards  and  submit  documentation  to  that  effect  to  HRC  staff 
for  their  review  prior  to  the  candidate's  enrollment. 

5.  On-the-Job  Training  (to  be  provided  by  the  consultant): 

The  consultant  shall  hire  the  trainee  on  a  full-time  basis  for  at  least  12  months 
or  on  a  part-time  basis  for  24  months,  with  prior  approval  from  the  HRC, 
offering  him/her  on-the-job  training  which  allows  the  trainee  to  progress  on  a 
career  path.  The  following  shall  be  Included  in  the  on-the-job  training. 

6.  A  summary  of  a  Job  description  and  training  for  the  trainee  with  the  rate  of 
pay  (HRC  recommends  no  less  than  MCO  requirement)  should  be  submitted  to 
HRC  for  approval. 

7.  The  trainee's  commitment  does  not  require  that  he/she  is  used  only  on  this 
project,  but  also  on  other  projects  under  contract  to  the  A/E  firm,  which  is 
appropriate  for  the  trainee's  skill  development. 

8.  A  trainee  is  defined  as  a  woman  or  minority  person  or  person  with  a  disability 
who: 

a.  Will  receive  training  in  a  technical  (A&E  related)  field,  e.g.  drafting, 
inspection,  etc.  for  a  period  of  at  least  12  months  full-time.  Any  change  in  the 
length  of  the  training  period  must  be  negotiated  with  HRC  on  a  case-by-case 
basis; 

b.  Has  not  had  more  than  one  year's  continuous  work  experience  in  the  United 
States  in  the  last  five  years  in  an  A&E  related  field. 

c.  A  person  who  has  a  recognized  college  degree  In  an  A  6  E  related  field  and  has 
no  previous  A&E  experience  other  than  a  displaced  worker  is  eligible  to  be  a 
trainee. 

4.03      COMPLIANCE/NON-COMPLIANCE 

A.  Compliance 

1 .  The  Director  shall  determine  whether  a  proposer  has  met  the  post-award  trainee 
requirements.  The  Director's  decision  shall  be  final. 

2.  The  HRC  staff  shall  inform  the  awarding  department  of  the  proposers  that  have 
met  the  requirements  and  are  eligible  for  contract  close-out. 
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3.   Substitution  or  addition  of  subconsultants:  HRC  must  be  informed  by  the  prime 
consultant  of  any  subconsultant  that  is  replaced  or  added  during  performance  of 
the  contract.  All  new  subconsultants  with  contracts  of  $25,000  or  more  must 
submit  HRC  Form  5  (Architecture  and  Engineering  Contracts  Employment 
Affirmative  Action  Requirements  and  Non-Discrimination  Provisions)  within  15  days 
of  award  of  the  subcontract. 

B.    Non-Compliance  With  Chapter  12B: 

1 .  A  complaint  of  discrimination  or  non-compliance  in  employment  initiated  by  any 
party  after  contract  award  shall  be  processed  in  accordance  with  the  HRC  Rules  of 
Procedure,  adopted  pursuant  to  Chapter  12B  of  the  San  Francisco  Administrative 
Code. 

2.  A  finding  of  non-compliance  may  result  in  imposition  of  appropriate  sanctions, 
including: 

a.  There  may  be  deducted  from  the  amount  payable  to  the  consultant  or 
subconsultant  under  this  contract  a  penalty  of  $50  for  each  person  for  each 
calendar  day  the  person  was  discriminated  against  In  violation  of  the  provisions 
of  the  contract. 

b.  The  contract  may  be  canceled,  terminated  or  suspended  in  part  by  the 
contract  awarding  authority. 

c.  The  consultant  or  subconsultant  may  be  determined  ineligible  to  perform  work 
or  supply  products  on  any  City  contract  for  a  period  not  to  exceed  two  years. 
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HRC  FORM  5  (PRIME  ONLY) 
EMPLOYMENT  INFORMATION 

To  be  completed  by  the  proposer  and  submitted  with  the  proposal.   If  the  form  is  not  returned  with  the  proposal,  the  proposal  may 
be  determined  non- responsive  and  rejected. 

1 .     Indicate  key  personnel  designated  to  work  on  this  project  for  the  entire  project  team  (prime  consultant,  Joint  venture  partners, 
subconsultants). 

The  employees  listed  should  include  all  those  listed  In  descriptions  of  key  personnel  in  other  sections  of  the  proposal,  if  this 
form  Is  submitted  in  response  to  an  RFP. 


NAME  OF  FIRM 


NAME  OF  EMPLOYEE 


PROJECT  ROLE 


RACE 


SEX 


2.    Indicate  the  Number  of  disadvantaged  minority  or  women  that  will  be  hired  as  on  -the-Job-tratnees  by  the  entire  project  team. 
See  page  10,  Attachment  2. 


a.     Estimated  Project  Fee: 


b.    HRC  on-the-job  training  goal: 


c.  Number  of  on-the- job-trainees  that  will  be  hired  by  the  project  team: 

d.  If  less  than  HRC  goal,  explain: 


e.    Length  of  training: 


If  less  than  12  months,  explain: 


Owner/Authorized  Representative  (Signature) 


Name  and  Title  (Print) 


Firm  Name 


Telephone 


Date 
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FOR  CONTRACTS  $50,000  AND  OVER 


PARTI.  GENERAL 
1.01  PURPOSE 

A.  To  be  eligible  for  any  City  contract  award,  each  bidder  shall  agree  to  comply  with 
disadvantaged  business  requirements  contained  in  this  HRC  Attachment  1  as 
authorized  by  San  Francisco  Administrative  Code  Chapter  12B,  Section  1ZB.4  and 
Chapter  14A  and  their  Implementing  rules  and  regulations.  These  requirements 
are  in  addition  to  the  bidding  requirements  set  forth  elsewhere  in  the  contract 
documents. 

B.  Chapters  12B  and  14A  of  the  San  Francisco  Administrative  Code  and  their 
Implementing  rules  and  regulations  are  incorporated  by  reference  as  though  fully 
set  forth  herein.  These  ordinances  and  regulations  provide  In  part  that  the  failure 
of  any  contractor  to  comply  in  good  faith  with  the  DBE  requirements  shall  be 
deemed  a  material  breach  of  contract.  Copies  of  both  Chapters  12B  and  14A  and 
their  implementing  rules  and  regulations  are  available  upon  request  by  calling  the 
HRC  office  at  (415)  252-2500. 

C.  For  assistance  regarding  Attachment  1  and  the  accompanying  forms  for 
construction  contracts  contact  the  following  number(s): 

Human  Rights  Commission  Main  Office (415)  252-2500 

DBE  Certification (415)  252-2537  or  (415)252-2530 

For  all  other  city  departments  and  compliance  with  the  Equal  Benefits  Program,  please 
contact  the  HRC  Main  Office. 
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4.02     NONDISCRIMINATION  PROVISIONS 

A.  Prior  to  the  award  of  the  contract,  contractor  shall  agree  In  Its  bid  that  It  does 
not,  and  will  not,  during  the  time  of  the  contract  or  any  contract  modification, 
discriminate  in  the  provision  of  benefits  between  its  employees  with  spouses  and 
its  employees  with  domestic  partners. 

B.  Contractor  In  Its  bid  on  this  contract  shall  agree  that  it  will  not  discriminate 
against  any  employee  or  applicant  for  employment  because  of  race,  color,  religion, 
ancestry,  national  origin,  age,  sex,  height,  weight,  sexual  orientation,  gender 
identity,  domestic  partner  status,  marital  status,  disability  or  AIDS/HIV  status. 
This  includes  employment,  upgrading,  demotion,  transfer,  recruitment  advertising 
or  recruitment,  layoff  or  termination,  rates  of  pay  or  other  forms  of  compensation, 
and  selection  for  training  including  apprenticeship.  Contracts  shall  place  the  same 
requirements  in  its  subcontracts. 

C.  Contractor  and  its  subcontractors  shall  send  to  each  labor  union  with  which  they 
have  a  collective  bargaining  agreement  a  notice  advising  the  union  of  their 
commitment  under  Article  3.02  and  shall  post  copies  of  this  notice  in  conspicuous 
places  available  to  employees  and  applicants  for  employment.  An  HRC  poster  is 
available  for  this  purpose  and  can  be  obtained  from  the  HRC  office  (refer  to  page 
1). 

D.  Prior  to  the  award  of  the  contract,  contractor  and  its  subcontractor  shall  agree 
that  they  will  comply  fully  with  the  non-discrimination  in  employment  provisions  of 
Chapter  12B. 

4.03     EMPLOYMENT  NON-DISCRIMINATION  PROVISIONS 

A.  The  apparent  low  bidder  and  each  of  Its  subcontractors  with  a  listed  subcontract 
that  equals  or  exceeds  $50,000  shall  submit  HRC  Form  5.  This  form  shows  the 
estimated  participation  rate  of  minorities  and  women  on  the  city  contract  in  each 
trade,  sales,  service  or  administrative  job  category. 

B.  The  apparent  low  bidder  is  required  to  show  on  HRC  Form  5  the  estimated  number 
of  hours  to  be  worked  in  each  trade  on  the  contract  as  reflected  in  its  bid 
proposal.  The  bidder  is  further  required  to  estimate  the  number  of  hours  to  be 
worked  by  minorities  and  women  in  each  trade  in  order  to  meet  HRC's  employment 
goals  listed  below  in  Paragraph  4.03. H. 

C.  Contractor  shall  inform  the  HRC  contract  compliance  staff  of  any  subcontractor 
who  is  replaced  during  performance  of  the  contract.  All  replacement 
subcontractors  must  submit  HRC  Form  5  within  15  days  of  award  of  the 
subcontract. 

D.  The  bidder  and  its  subcontractors  must  be  in  good  faith  compliance  with  the 
provisions  of  Chapter  12B  and  Chapter  12D.A.  or  Chapter  14A.  as  applicable,  on  all 
existing  City  contracts  prior  to  award  of  this  contract.  This  provision  is  pursuant  to 
Chapter  6.5  of  the  San  Francisco  Administrative  Code. 

1 .    Prior  to  the  award  of  any  City  contract,  the  HRC  shall  review  the  contract  to 
ensure  compliance  with  Chapter  12B. 
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2.  If  the  HRC  determines  that  there  is  cause  to  believe  that  a  bidder  or  proposed 
subcontractor  does  not  comply  with  Chapter  12B,  the  HRC  shall  notify  the 
contract  awarding  authority  and  attempt  to  resolve  the  non-compliance 
through  conciliation. 

3.  If  the  non-compliance  cannot  be  resolved,  the  HRC  shall  submit  to  the  bidder 
or  subcontractor  and  the  contract  awarding  authority  a  written  Finding  of  Non- 
compliance. 

4.  The  HRC  shall  give  the  bidder  or  subcontractor  an  opportunity  to  appeal  the 
Finding. 

5.  The  HRC  may  stay  the  award  of  any  contract  that  is  the  subject  of  an 
investigation  by  written  notice  to  the  contract  awarding  agency. 

E.    If  the  bidder  or  any  of  its  subcontractors  submits  an  HRC  Form  5  indicating  that  the 
bidder  or  any  of  its  subcontractors  will  be  unable  to  meet  the  HRC  employment 
goals  for  minorities  and  /or  women  on  this  contract,  then  the  bidder  will  be 
required  to  make  the  following  additional  good  faith  efforts  prior  to  award  of  the 
contract: 

1.  Documentation  of  timely  requests  to  appropriate  local,  community  employment 
outreach  groups  for  assistance  in  meeting  the  project  goals.  This  will  include 
the  timely  submission  of  hiring  needs  on  a  trade-by-trade  basis  throughout  the 
project  (only  where  applicable  under  union  rules). 

2.  Documentation  of  placement  of  timely  advertisements  in  minority-focus  and/or 
women  interest  media  seeking  applicants  for  the  project  (only  where 
applicable  under  union  rules). 

3.  Documentation  of  written  notification  to  all  applicable  unions  of  the 
employment  goals  and  a  request  for  assistance  and  cooperation. 

4.  Documentation  of  management  meetings  at  which  the  importance  of  complying 
with  all  affirmative  action  provisions  was  stressed  and  the  line  of  responsibility 
for  compliance  clearly  defined  within  the  company. 

5.  Submission  of  the  HRC  Workforce  Form  on  a  weekly  rather  than  a  monthly  basis 
as  specified  in  subparagraph  1.03A  above. 

6.  Attendance  at  HRC  compliance  meetings.  This  must  include  attendance  by  a 
duly  authorized  company  representative  with  the  authority  to  commit  the 
organization.  Contractor  is  responsible  for  notifying  and  requiring  attendance 
of  its  subcontractors  and  suppliers  at  such  meetings. 

7.  Maintaining  a  current  file  of  the  names,  addresses,  and  telephone  numbers  of 
each  off-the-street  minority  or  woman  applicant  and  each  minority  or  woman 
referral  from  a  union,  recruitment  source  or  outreach  group  and  of  what  action 
was  taken  with  respect  to  each  such  individual.  If  any  female  or  minority 
applicant  is  rejected  for  employment,  a  complete  and  thorough  explanation  of 
the  reason  or  reasons  for  such  rejection  must  be  provided. 

F.   The  determination  of  whether  or  not  the  bidder  has  submitted  sufficient 
documentation  as  required  above,  is  acting  in  good  faith  and  is  eligible  for 
contract  award  shall  be  made  by  the  HRC  Director  prior  to  award  of  the  contract. 
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The  Director's  decision  shall  be  final.  The  contract  cannot  be  awarded  until  the 
HRC  Director  informs  the  awarding  department  that  the  bidder  is  eligible  for 
contract  award. 

G.  Contractor  and  any  of  its  subcontractors  that  fail  to  make  every  good  faith  effort 
to  meet  their  employment  goals  for  minorities  and/or  women  during  the  term  of 
the  contract  will  also  be  required  to  make  the  above  good  faith  efforts. 

H.  Employment  Goals  for  Minorities  and  Women:  Contractor  is  reasonably  expected 
to  achieve  the  following  hourly  goals  for  minority  and  female  utilization. 

These  goals  will  be  applied  to: 

1 .  The  workforce  at  the  job  site  of  contractor  and  each  of  its  subcontractors. 

2.  The  total  administrative  staff  employed  by  contractor  and  each  of  its 
subcontractors. 

I.    Work  force  hours  for  women  craft  workers  on  the  contract  will  be  reported  toward 
the  work  force  goal  for  women  regardless  of  ethnicity. 

J.  Reporting  the  work  force  hours  for  women  and  the  same  hours  for  minorities  will 
be  considered  as  double  counting  of  work  force  hours  and  will  not  be  allowed. 

NOTE: 

•  The  basis  used  i  n  the  establishment  of  minority  employment  goals  for  all  listed 
trades  is  from  the  1990  Census/EEO  Special  File  on  Construction  occupations 
for  the  City  and  County  of  San  Francisco. 

•  Exceptions  to  these  goals  must  be  approved  by  HRC  in  writing. 

•  Minority  and  women  employment  goals  for  trades  not  listed  above  will  be 
negotiated  on  a  case-by-case  basis. 

•  Jobs  with  very  few  workers  in  each  trade  will  be  required  to  meet  the  goals  in 
half  of  the  trades.  This  will  be  evaluated  on  a  case-by-case  basis  by  the  HRC 
staff  prior  to  contract  award. 


Page  16  of  19  v  09-02-04 


HRC  ATTACHMENT  1 

Requirements  for  Construction  Contracts 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
HUMAN  RIGHTS  COMMISSION 


TRADE 

MINORITIES 

WOMEN 

Boilermaker 

44.0% 

All  Trades 

Listed 

10% 

Bricklayers/Stone  Masons 

27.4% 

Carpenters 

33.8% 

Carpet/Soft  Title  Workers 

56.4% 

Cement  Masons 

61.9% 

Construction  Teamsters 

46.1% 

Drywall  installers 

48.4% 

Electrical  Workers 

46.4% 

Elevator  Constructors 

46.7% 

Glaziers 

50.0% 

Hod  Carriers 

50.0% 

Iron  Workers,  Re-Bar  &  Structural 

46.0% 

Laborers 

61.9% 

Lathers 

36.6% 

Millwright 

25.0% 

Operating  Engineers 

61.7% 

Painters/Tapers 

47.0% 

Pile  Drivers 

33.8% 

Plasterers 

47.7% 

Plumbers/Steam  Fitters 

48.1% 

Roofers 

56.7% 

Sheet  Metal  Workers 

41.2% 

Sprinkler  Fitters 

48.1% 

Terrazzo  Mechanics 

61.9% 

Tile  Setter 

56.3% 

Apprentices  (all  trades) 

50.0% 

K.   Whenever  possible,  contractor  and  its  subcontractors  shall  take  affirmative  action 
to  employ  persons  from  each  ethnic  group,  both  male  and  female,  and  to  employ 
minority  women  among  the  women  employed.  Consequently,  contractor  or  its 
subcontractors  may  be  in  violation  of  Chapter  12B  if  a  particular  ethnic  group  is 
employed  in  a  substantially  disparate  manner. 

L.    Neither  the  provision  of  a  collective  bargaining  agreement  nor  the  failure  of  a 
union  with  whom  contractor  has  a  collective  bargaining  agreement  to  refer  either 
minority  group  persons  or  women  shall  excuse  contractors'  or  its  subcontractors' 
obligations  under  these  provisions. 
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M.  Contractor  and  Its  subcontractors  shall  ensure  that  all  forepersons, 

superintendents  and  other  on-site  supervisory  personnel  maintain  a  working 
environment  free  of  harassment,  Intimidation,  and  coercion,  with  specific 
attention  given  to  minority  employees  and  women.  In  this  regard,  contractor, 
whenever  possible,  will  assign  two  or  more  women  to  a  job  site. 

N.  Contractor  and  its  subcontractors  shall  ensure  that  all  facilities  and  company 
activities  are  non-segregated  except  that  separate  or  single-user  toilet  and 
changing  facilities  shall  be  provided  to  accommodate  all  workers. 

0.  Contractor  will  utilize  the  HRC  designated  outreach  groups  that  recruit  minorities 
and  women  for  apprenticeship  training  as  its  recruiting  source  for  apprentices  on 
this  job  to  the  fullest  extent  permitted  by  any  collective  bargaining  agreement  or 
other  contract  or  understanding  to  which  contractor  is  a  party,  and  will  so  notify 
every  Joint  Apprenticeship  Committee  (JAC)  covering  its  workforce. 

P.   Contractor  agrees  that  the  ratio  of  apprentices  to  journeypersons  employed  by 
contractor  on  this  job  will  comply  with  the  ratio  required  on  public  works  projects 
by  California  Labor  Code  section  1777.5. 

Q.  An  authorized  representative  of  contractor,  its  subcontractors  and  suppliers  will 
actively  participate  in  periodic  compliance  review  meetings  with  a  representative 
of  the  HRC  to  review  progress  and  problems  concerning  the  implementation  of 
these  requirements.   The  authorized  representative  of  the  company  in  attendance 
must  have  authority  to  commit  the  organization.  Contractor  shall  be  responsible 
to  notify  and  to  require  the  attendance  of  its  subcontractors  at  such  meetings. 

R.   On  the  request  of  the  HRC ,  contractor  and  its  subcontractors  shall  permit  access  to 
all  records  that  may  be  pertinent  to  minority  and  female  workforce  participation 
on  the  contract.  Such  information  will  be  safeguarded. 

S.    Non-Compliance  and  Sanctions: 

1.  A  complaint  of  discrimination  or  non-compliance  in  employment  initiated  by 
any  party  after  contract  award  will  be  processed  in  accordance  with  the  HRC 
Rules  of  Procedures,  adopted  pursuant  to  Chapter  12B  of  the  San  Francisco 
Administrative  Code. 

2.  A  finding  of  non-compliance  may  result  in  imposition  of  financial  penalties  and 
debarment  from  City  contracting. 

4.04     LOCAL  HIRING  REQUIREMENT 

A.   Pursuant  to  San  Francisco  Ordinance  No.  134-03  (5/14/03),  contractor  promises  to 
make  good  faith  efforts,  with  the  assistance  of  community  based  organizations 
designated  by  the  City  or  local  labor  union  hiring  halls,  to  hire  qualified 
disadvantaged  residents  of  the  City  and  County  of  San  Francisco  to  comprise  no 
less  than  50%  of  contractor's  total  construction  work  force,  measured  in  labor 
force  work  hours. 

1 .   Contractor  shall  keep,  and  provide  to  the  City,  an  accurate  record  showing  the 
name,  place  of  residence,  hours  employed  and  per  diem  pay  of  each  person 
employed  by  contractor,  including  full-time,  part-time,  permanent  and 
temporary  employees. 
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2.  Contractor  shall  keep,  and  provide  to  the  City,  an  accurate  record  describing  in 
detail  contractor's  good-faith  efforts  to  secure  employment  of  residents  of  the 
City  and  County  of  San  Francisco. 

3.  Failure  to  abide  by  these  contract  provisions  may  result  in  the  imposition  of 
sanctions  and  penalties,  including  those  enumerated  in  the  San  Francisco 
Administrative  Code  sections  6.58  and  6.60. 

4.  The  HRC  will  monitor  and  enforce  the  provisions  of  said  ordinance  which  are 
applicable  to  this  contract. 

B.    Definitions: 

1.  "Qualified  individual"  shall  mean  an  individual  who: 

a.  is  eligible  for  certified  apprenticeship  program  in  an  applicable  trade, 

b.  has  completed  certified  apprenticeship  program  in  an  applicable  trade,  or 

c.  has  completed  comparable  time  in  an  applicable  trade. 

2.  "Resident  of  the  City  and  County  of  San  Francisco"  shall  mean  an  individual 
who  is  domiciled,  as  defined  by  section  200(b)  of  the  California  Election  Code 
within  the  boundaries  of  the  City  and  County  during  the  entire  time  of  the 
performance  of  the  contract  and  who  can  verify  his  or  her  domicile,  upon 
request  of  contractor  or  the  City,  by  producing  documentation  such  as: 

a.  A  rent/ lease  agreement. 

b.  Telephone  and  utility  bills  or  payment  receipts. 

c.  A  valid  California  driver's  license  or  identification  card. 

d.  Any  other  similar  reliable  evidence  that  verifies  that  the  individual  is 
domiciled  within  the  City  and  County  of  San  Francisco. 

3.  "Disadvantaged  individual"  shall  mean  an  individual  who  has  been  unable  to 
secure  employment  In  his  or  her  trade  for  more  than  20  working  days  in  the 
past  six  months,  or  whose  annual  maximum  Income  falls  within  the  income 
limits  established  by  the  Mayor's  Office  of  Community  Development  Block 
Grant  programs. 
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HRC  FORM  5 
EMPLOYMENT  INFORMATION 

This  form  shall  completed  by  the  Bidder  and  every  listed  subcontractor  (see  HRC  Attachment  1  page  14  paragraph 
4.03A)  and  supplier  with  a  subcontract  or  purchase  order  of  $50,000  or  more.  The  apparent  low  Bidder  shall  submit 
these  forms  directly  to  the  appropriate  HRC  Compliance  Officer  by  5:00  p.m.  on  the  fifth  business  day  after  Bid 
opening. 

This  form  must  be  completed  and  returned  in  a  timely  manner  or  the  Bid  may  be  determined  non-responsive  and 
rejected.  Subcontractors  are  required  to  sign  this  form  under  penalty  of  perjury. 


Contract  Number: 


Contract  Name: 


SECTION  I 

Name: 
Address: 
City: 
Phone: 


Vendor  Number: 


State:     CA 


Zip: 


Type  of  Contractor's  Llcense(s): 


Federal  I.D.  Number: 


SECTION  II 

1 .    Submit  copies  of  the  last  4  quarters  of  the  California  Quarterly  Payroll  Tax  Record.  List  all  employees  that  you  plan  to  utilize 
on  this  project. 


Date  of  most 
recent  hire 

EMPLOYEE  NAME 

TRADE 

(carpenter, 

admin.,  sales) 

CLASSIFICATION 

(Journeyperson,  apprentice/secretary, 

outside  sales) 

RACE' 

SEX 



-  — 



-. 

1 1ndicate  which  of  the  following:  American  Indian/Alaskan  Native,  Asian/Pacific  Islander,  Black,  Filipino,  or  Latino 
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Pursuant  to  San  Francisco  Ordinance  No.  134-03  (5/14/03),  contractor  promises  to  make  good  faith  efforts,  with 
the  assistance  of  community  based  organizations  designated  by  the  City  or  local  labor  union  hiring  halls,  to  hire 
qualified  disadvantaged  individuals  who  are  residents  of  the  City  and  County  of  San  Francisco  to  comprise  no  less 
than  50%  of  contractor's  total  construction  work  force,  measured  In  labor  force  work  hours. 

Explain  in  detail  your  method  of  hiring  and  the  provisions  of  your  collective  bargaining  agreement  (if  applicable) 
that  concern  hiring  procedures.  This  explanation  should  make  quite  clear  the  procedures  to  be  followed  when 
job  applicants  are  referred  to  your  company. 


4.      List  below  how  many  people  you  will  assign  to  this  project  and  In  what  trades  (contractors  only), 
the  tabulated  data  below  are  as  follows: 

a.  Obtain  HRC  goals  from  Paragraph  4.03H  (p.  14) 

b.  Multiply  column  4  by  column  6  and  place  result  in  column  7 

c.  Multiply  column  5  by  column  6  and  place  result  in  column  8 


Instructions  for  completing 


is- 

3  0- 

z 

Number  of 
Estimated 
New  Hires 

L. 

is 

31 

X 

c 
o 

a 

3 
£ 

e 
o 

s 

a  _ 

i 

Total  Hours 
Estimated  in 
Each  Trade 

I  C 

r    3 

£  o 
S  x 

Woman 
Hours 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

SECTION  III 

I  will  ensure  that  my  firm  complies  fully  with  the  provisions  of  Chapter  1 2B  of  the  San  Francisco  Administrative  Code. 

I  acknowledge  and  am  hereby  advised  that  upon  a  finding  of  non-compliance  with  the  provisions  of  Chapter  12B,  the 
City  is  authorized  to  impose  penalties  which  may  include  financial  penalties  and  disqualification  from  providing  goods 
and  services  to  the  City  and  County  of  San  Francisco  for  a  period  not  to  exceed  two  years. 

I  declare  that  the  above  provisions  are  attested  to  under  penalty  of  perjury  under  the  laws  of  the  State  of  California. 


Owner/Authorized  Representative  (Signature) 


Name  of  Firm,  Partnership  or  Joint  Venture 


Name  and  Title  (Print) 


Date 
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Appendix  E 


CITY  ft  COUNTY  OF  SAN  FRANCISCO 
HUMAN  RIGHTS  COMMISSION 


INTERIM  HRC  ATTACHMENT  4A 

Requirements  for  General  Services  Request  for  Proposals 

FOR  CONTRACTS  $25,000  AND  OVER 


PARTI  GENERAL 
1.01   PURPOSE 

A.  To  be  eligible  for  award  of  this  contract,  each  proposer  must  agree  to  comply  with  the 
following  affirmative  action  requirements  authorized  by  San  Francisco  Administrative 
Code  Chapter  12B,  Section  12B.4  and  Chapter  14A  (where  applicable),  and  their 
implementing  Rules  and  Regulations. 

B.  Chapters  12B  and  14A  of  the  San  Francisco  Administrative  Code  and  their 
implementing  Rules  and  Regulations  are  incorporated  by  reference  herein  as  though 
fully  set  forth  and  provide  that  the  failure  of  any  proposer  to  comply  in  good  faith 
with  these  requirements  shall  be  deemed  a  material  breach  of  contract.  Copies  of 
both  Chapters  12B  and  14A  and  their  implementing  rules  and  regulations  are  available 
online  at  or  by  calling  the  HRC  office  at  (41 5)  252-2500. 

C.  For  assistance  regarding  Attachment  4A  and  the  accompanying  forms  contact  the  HRC: 

Human  Rights  Commission  Main  Office (415)  252-2500 

DBE  Certification (415)  252-2537  or  (415)252-2530 

For  compliance  with  the  Equal  Benefits  Program,  please  contact  the  HRC  Main  Office. 
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4.02     NONDISCRIMINATION  PROVISIONS 

A.  Prior  to  the  award  of  the  contract,  the  proposer  must  agree  that  it  does  and  wilt  not, 
during  the  time  of  the  contract  or  any  contract  amendment,  discriminate  in  the 
provision  of  benefits  between  its  employees  with  spouses  and  employees  with 
domestic  partners. 

B.  The  proposer  and  subcontractor  on  this  contract  will  not  discriminate  against  any 
employee  or  applicant  for  employment  because  of  race,  color,  religion,  ancestry, 
national  origin,  age,  sex,  sexual  orientation,  gender  identity,  domestic  partner  status, 
marital  status,  disability,  height,  weight  or  AIDS/HIV  status,.  This  includes 
employment,  upgrading,  demotion  or  transfer,  recruitment,  layoff  or  termination, 
rates  of  pay  or  other  forms  of  compensation  and  selection  for  training  including 
apprenticeship. 

C.  Proposers  must  be  in  good  faith  compliance  with  the  provisions  of  Chapter  14A  and  of 
the  HRC  Affirmative  Action  Program  on  all  other  currently  held  City  contracts  prior  to 
award  of  this  contract.  This  provision  is  pursuant  to  Chapter  6.55  of  the  San  Francisco 
Administrative  Code,  which  states  in  part: 

1 .  Prior  to  the  award  of  any  City  contract,  the  HRC  shall  review  the 
contract  to  ensure  compliance  with  Chapter  12B. 

2.  The  HRC  may  stay  the  award  of  any  contract  that  is  the  subject  of  an 
investigation  by  written  notice  to  the  contract  awarding  agency. 

4.03  NON-DISCRIMINATION  PROVISIONS 

A.  Key  Personnel.  The  proposing  team  must  make  every  good  faith  effort  to  utilize 
economically  disadvantaged  persons  as  key  personnel  on  this  project. 

B.  Workforce:  HRC  Employment  Report: 

1 .  Nondiscrimination  employment  programs  will  be  established  as  part  of 
Agreement  negotiated  between  the  successful  proposer  and  the  Human  Rights 
Commission.  Businesses  are  required  to  hire,  promote,  and  train  disadvantaged 
persons  in  each  job  category.  Businesses  must  further  maintain  an  ethnic 
balance  throughout  all  levels  of  its  staff  that  reflects  the  statistical  makeup  of 
2000  census  data. 

2.  The  City  and  County  recognizes  that  it  has  a  joint  responsibility  to  cooperate 
and  participate  with  businesses  to  achieve  the  established  goal.  However, 
businesses  retain  the  responsibility  for  showing  evidence  of  compliance.  In  this 
regard,  if  the  established  goals  are  not  reached,  businesses  must  show  the  good 
faith  efforts  made  in  attempting  to  reach  the  goal.  Use  of  non -traditional 
techniques  in  recruitment  and  hiring,  e.g.  community  resource  groups,  DBE 
organizations,  may  prove  to  be  useful  tools  and  may  be  required  in  the 
achievement  of  these  goal.  HRC  goal  shall  be  negotiated  in  the  following 
areas: 

a.  Full-time  employment  of  disadvantaged  persons  in  all  job  categories; 

b.  Employment  of  disadvantaged  persons  in  management  and  decision-making 
positions.  Part-time  and/or  summer  employment  as  well  as  on-the-job 
training  may  also  be  negotiated  as  part  of  the  agreement. 
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A  Report  of  the  2004-05  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


EMPLOYEE  OR  INDEPENDENT  CONTRACTOR? 


Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying 
information  about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the 
Superior  Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the 
Supervisors.  As  to  each  finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the 
finding,  or  (2)  disagree  with  it,  wholly  or  partially,  and  explain  why.  Further  as  to  each 
recommendation  made  by  the  Grand  Jury,  the  responding  party  must  report  either  (1)  that  the 
recommendation  has  been  implemented,  with  a  summary  explanation  of  how  it  was;  (2)  the 
recommendation  has  not  been  implemented,  but  will  be  implemented  in  the  future,  with  a 
timeframe  for  implementation;  (3)  the  recommendation  requires  further  analysis,  with  an 
explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be 
prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this  Report);  or  (4)  the 
recommendation  will  not  be  implemented  because  it  is  not  warranted  or  reasonable,  with  an 
explanation  of  why  that  is.  (Cal.  Penal  Code,  sec.  933,  933.05) 


SUMMARY  OF  RECOMMENDATIONS 

The  City  should  identify  and  adapt  legal  standards  into  a  form  that  can  then  serve  as 
documentation  for  the  City  Attorney's  approval  or  disapproval  of  independent  contractor  status 
of  the  vendor.  Completed  forms  such  as  any  appended  hereto  as  Appendix  C  Forms  1-5  could 
well  serve  as  that  documentation. 

The  language  in  Article  14  of  the  City  grant  agreement  form  G100  (see  Appendix  B)  should  be 
incorporated  into  City  contract  agreement  form  P  500  and  P501. 

The  City  Attorney's  Office  should  either  approve  or  reject  each  contract  for  services  of 
individual  vendors  based  on  the  submitted  documentation  described  in  the  first  recommendation. 

The  City  should  designate  a  department  with  expertise  to  formulate  a  method  of  monitoring  the 
classification  treatment  of  the  sole  proprietor  vendor  to  insure  that  the  contracting  department 
has  not,  in  practice,  altered  the  terms  and  conditions  under  which  contract  services  are  being 
rendered.  Possible  tools  for  ongoing  monitoring  are  continuing  use  by  periodic  resubmission  of 
the  initial  form  referenced  in  recommendation  number  1 ,  above,  or  a  prospective  written 
certification  by  departmental  contract  administrators  that  the  monitoring  department  or  the  City 
Attorney  will  be  notified  if  any  of  the  responses  given  to  the  initial  checklist  change. 

All  documentation  to  support  an  independent  contractor  determination  should  be  permanently 
appended  to  each  contract  with  a  sole  proprietor  vendor  and  maintained  by  the  Office  of  Contract 
Administration  for  the  length  of  the  longest  statute  of  limitations. 

If  there  is  currently  no  civil  service  exempt  classification  in  which  a  vendor  whose  classification 
is  questionable  can  be  hired  as  an  employee,  the  Civil  Service  Commission  should  create  such  a 
classification.  Appointment  to  such  classifications  should  be  approved  by  the  Department  of 
Human  Resources. 


Glossary 

Contract:  an  agreement  between  the  City  and  a  vendor  to  provide  services  (or  goods)  in 

exchange  for  money 

Fringe  Benefits:  typical  public  sector  benefits  of  monetary  value  to  its  employees  include  paid 

sick  leave,  paid  vacation  leave,  partially  or  wholly  employer  funded  medical  and  dental 

insurance,  partially  or  wholly  employer  funded  pension,  group  life,  long-  and  short-term 

disability  insurance 

Independent  Contractor:  a  legal  status  applicable  under  certain  circumstances  to  workers  who 

perform  services  for  another  person 

Sole  proprietor:  sole  proprietor  (an  individual  as  opposed  to  a  partnership  or  corporation)  who 

has  performed  services  for  the  City  and  was  paid  for  service  under  his  or  her  own  name  rather 

than  under  a  fictitious  business  name 

Vendor:  the  designation  the  City  gives  to  an  independent  contractor  who  provides  services  to 

the  City 


INTRODUCTION 

Issues  surrounding  the  City's  complex  contracting  practices  have  been  the  focus  of  past 
grand  jury  investigations.  However,  the  contracting  issue  about  which  we  report  here  has  not 
been  the  topic  of  prior  grand  jury  inquiry.  It  is  a  single,  narrow  issue  with  regard  to  the 
contracting  process:  does  the  City  contract  with  individuals  to  perform  services  when  federal 
and  state  law  might  require  that  these  individuals  be  hired  and  treated  as  employees  of  the  City? 

The  internet  is  replete  with  articles  authored  by  tax  attorneys  echoing  a  common  theme: 
when  an  employer  retains  the  services  of  a  worker  and  erroneously  treats  that  worker  as  an 
independent  contractor  rather  than  as  an  employee,  the  financial  consequences  to  the  employer, 
in  the  words  of  one  tax  attorney,  "can  be  staggering".1  We  did  not  undertake  this  study  as  might 
an  I.R.S.  auditor  seeking  to  determine  whether  or  not  a  worker  is  erroneously  or  properly 
classified  as  an  independent  contractor.  Nor  did  we  attempt  a  complete  study  of  the  working 
relationship  between  the  City  and  individuals  it  has  retained  to  perform  services  for  the  City  as 
an  independent  contractor  rather  than  as  an  employee.    Rather  we  simply  chose  to  inquire  as  to 
whether  there  are  steps  the  City  could  take  to  lower  the  risk  of  violating  federal  and  state  laws  by 
hiring  individuals  as  independent  contractors  but  treating  them  as  employees. 

Our  concern  is  that  the  City  take  reasonable  steps  to  insure  it  does  not  misclassify  its 
workers  as  independent  contractors  when  they  should  be  classified  and  treated  as  employees. 
This  concern  has  led  us  to  the  overall  recommendation  that  the  City  develop  and  append  to  each 
contract  with  a  sole  proprietor  vendor  sufficient  documentation  to  justify  the  propriety  of  the 
independent  contractor  classification. 

BACKGROUND 

We  understand  the  temptation  for  an  employer  to  designate  a  worker  as  an  independent 
contractor  instead  of  as  an  employee.  As  the  federal  Ninth  Circuit  Court  of  Appeals  has  noted: 
"Large  corporations  have  increasingly  adopted  the  practice  of  hiring  temporary  employees  or 
independent  contractors  as  a  means  of  avoiding  payment  of  employee  benefits,  and  thereby 
increasing  their  profits.  This  practice  has  understandably  led  to  a  number  of  problems,  legal  and 
otherwise."2  The  employer  has  no  obligation  to  withhold  income  tax,  Medicare  tax  or  Social 
Security  from  the  compensation  of  an  independent  contractor.  The  employer  has  no  obligation 
to  cover  an  independent  contractor  for  state  disability  or  unemployment  insurance  benefits.  The 
employer  has  no  overtime  obligations  owing  to  an  independent  contractor.  The  employer  owes 
no  workers'  compensation  to  an  independent  contractor  injured  "on  the  job".  An  employer  need 
not  include  independent  contractors  in  its  retirement  system.  An  independent  contractor  would 
not  work  under  the  representation  of  the  employer's  labor  unions.3  Fringe  benefits4  that  an 
employer  extends  to  its  employees—but  are  not  required  by  law  —are  not  extended  to  independent 
contractors.  A  public  employer's  salary  ordinance  does  not  control  the  amount  of  money  that 


1  Robert  L.  Sommer,  Esq,  www.taxprophet.com 

2  (Vizcaino  v.  Microsoft,  120  F3d  1006  (9th  Cir.,  1997) 

3  There  is  also  a  difference  to  the  employer  in  terms  of  liability  to  third  parties  injured  by  independent  contractors 
than  there  is  for  third  parties  injured  by  employees. 

4  Typical  benefits  offered  by  public  sector  employers  include  paid  vacations,  sick  leave,  holidays,  short-term 
disability,  group  health  and  life  insurance,  and  pensions. 


can  be  paid  to  an  independent  contractor:  As  little  as  the  City  can  obtain  the  services  for,  or  as 
much  as  the  market  and  the  City's  budget  will  allow,  are  the  prime  considerations  in  payment  to 
an  independent  contractor.  Yet  how  the  employer  classifies  a  vendor  —as  employee  or  as 
independent  contractor  —  is  an  important  distinction.  Misclassification  in  the  event  an  employer 
is  treating  the  contractor  as  an  employee  carries  substantial  monetary  penalties. 

The  task  of  deciding  whether  a  vendor  can  legally  be  classified  as  an  independent 
contractor  is  a  fact  intensive  inquiry  looking  to  the  circumstances  that  surround  the  relationship 
between  the  vendor  and  the  employer.  If  legal  standards  cannot  be  met,  then  the  entity  seeking 
services  must  not  treat  the  vendor  as  an  "independent  contractor"  but  rather  as  an  "employee". 
The  critical  distinction  is  that  anyone  who  retains  services  of  another  and  controls  the  manner, 
method  and  materials  involved  in  delivery  of  those  services  is  considered  an  employer  of  the 
vendor  in  which  case  that  vendor  should  be  treated  by  the  employer  as  an  employee.6  On  the 
other  hand,  anyone  who  retains  the  services  of  another  and  surrenders  to  the  vendor  control  of 
the  manner,  method  and  materials  in  the  delivery  of  a  service  is  not  an  employer;  that  vendor  can 
be  treated  as  an  independent  contractor.  Beyond  the  generalizations  about  "control  of  the  work" 
there  are  legally  established  criteria  (often  referred  to  as  "the  common  law  test")  for  drawing  a 
conclusion  as  to  whether  the  vendor  is  an  employee  or  an  independent  contractor.  The  I.R.S. 
uses  its  version  of  the  common  law  test.  The  State  Franchise  Tax  Board  uses  a  slightly  different 
set  of  criteria,  as  does  the  State  of  California  Employment  Development  Department,  responsible 
for  the  collection  and  administration  of  unemployment  insurance  tax  and  state  disability 
insurance  tax. 

In  essence,  the  employer  -  such  as  the  City  and  County  of  San  Francisco  -  has  to  be 
careful  not  to  treat  an  independent  contractor  as  an  employee  in  violation  of  governmental  laws 
regulating  the  employer/employee  relationship.  To  do  otherwise  would  subject  the  City  to 
substantial  fiscal  liability  for  taxes  not  paid,  interest  and  penalties  accruing  and  other  related 
liabilities  such  as  payment  for  overtime.  For  example,  the  City  would  not  pay  the  independent 
contractor  at  an  overtime  rate  no  matter  how  many  hours  in  a  workweek  the  independent 
contractor  devoted  to  the  job.  Yet,  if  the  worker  was  misclassified  there  would  be  liability  for 
overtime.7  The  City  could  also  find  itself  suddenly  having  to  pay  both  the  vendor's  and  the 
City's  share  for  Medicare  contributions  and  social  security,  in  addition  to  all  back  taxes  that 
should  have  been  withheld  from  the  vendor's  compensation  or  contributed  by  the  employer  if  the 
vendor  had  been  properly  classified.  Taxing  authorities  also  have  the  power  to  levy  interest  and 
substantial  penalties  above  and  beyond  the  actual  back  taxes  owed. 

The  Microsoft  case  (see  case  citation  in  footnote  2,  above)  is  one  key  example  of  how 
costly  misclassification  can  be.  In  that  case  Microsoft  had  classified  a  number  of  software 


5  Throughout  this  report  we  use  the  word  "classification"  as  shorthand  for  something  more  than  "labeling". 
Classification  involves  both  the  label  and  the  treatment  of  the  worker:  it  derives  from  the  totality  of  circumstances 
under  which  an  individual  delivers  services  to  a  customer  (specifically  in  this  instance,  the  City  and  County). 

6  Treating  a  vendor  as  an  employee  would  require,  at  a  minimum,  compliance  with  all  tax  and  overtime  laws. 

7  The  danger  to  the  employer  of  being  required  to  make  an  overtime  payment  in  years  after  the  work  was  performed 
is  twofold:  (1)  the  employer,  assuming  that  the  vendor  is  an  independent  contractor,  does  not  monitor  overtime 
expenditure  and  thus  budget  control  problems  arise  (2)  often  the  vendor  who  is  classified  as  an  independent 
contractor  working  on  an  hourly  basis  is  paid  a  premium  dollar  on  the  hour  on  the  employer's  assumption  that  it  is 
free  of  overtime  and  fringe  benefit  costs. 


testers,  production  editors,  proofreaders,  formatters  and  indexers  as  independent  contractors  or 
"freelancers."  These  freelancers,  working  intermittently  when  Microsoft  workloads  spiked,  did 
not  receive  any  of  the  benefits  Microsoft  offered  its  regular  employees.  Microsoft  claimed  these 
vendors  were  independent  contractors,  citing  operational  distinctions  between  Microsoft's 
treatment  of  them  and  of  its  regular  staff  employees.  Microsoft  also  pointed  to  the  fact  that  these 
vendors  signed  agreements  acknowledging  that  they  were  independent  contractors  and 
acknowledging  that  they  would  be  responsible  for  the  payment  of  all  taxes.  The  I.R.S.  audited 
Microsoft  and  was  not  persuaded  by  Microsoft's  rationale  for  treating  them  as  independent 
contractors.  Thus  Microsoft  became  liable  for  back  taxes.  But  the  vendors  did  not  rest  their 
claim  simply  with  the  tax  issue.  They  claimed,  both  retroactively  and  prospectively,  vacation, 
sick  leave,  holidays,  short-term  disability,  and  group  health  and  life  insurance  as  well.    They 
also  claimed  they  should  receive  the  same  deferred  compensation  (40 IK  plan  to  which  Microsoft 
matched  50  percent  of  the  employee's  contribution  in  any  year)  and  stock  option  benefits  as 
received  by  Microsoft  employees  performing  comparable  work.  The  Ninth  Circuit  Court  of 
Appeals  agreed  with  the  vendors. 

We  began  our  investigation  into  how  the  City  would  defend  itself  if  audited  or  sued  by 
requesting  from  the  Controller  a  list  of  all  independent  contractors  who  provided  services  to  the 
City  in  fiscal  year  2003-2004  as  individuals  rather  than  as  a  corporation  or  a  partnership.  In 
response  to  this  we  learned  that  neither  the  Controller  nor  anyone  else  in  the  City  stores 
information  in  this  format.  The  closest  the  Controller  could  come  to  meeting  our  request  was  to 
provide  us  with  a  list  of  several  thousand  vendors  -named  individuals,  corporations,  and 
fictitious  business  names  —  who  provided  services  in  the  relevant  time  period.  From  this  list  we 
identified  the  names  of  approximately  700  sole  proprietor  vendors8  to  whom  the  City  tendered 
payment.  However,  when  we  asked  the  Office  of  Contract  Administration  to  provide  us  with 
copies  of  contracts  for  approximately  40  of  these  named  individuals,  contracts  for  only 
approximately  a  dozen  could  be  located.  Then  we  were  provided  (via  the  Office  of  Contract 
Administration)  a  list  of  all  named  vendors  with  whom  the  City  entered  into  "professional 
services  contracts"  with  the  approval  of  the  Contract  Administration  in  fiscal  year  2003-2004. 
From  this  list  we  identified  about  70  names  of  sole  proprietor  vendors.  When  we  questioned  the 
disparity  between  the  Controller's  list  of  700  and  the  Office  of  Contract  Administration's  list  of 
70  we  were  told  that  the  Controller  does  not  necessarily  differentiate  in  its  record  keeping 
between  sole  proprietors  acting  under  contract  and  other  individually  named  persons  receiving 
certain  types  of  payment  from  the  City  such  as  lessors  receiving  a  lease  payment  or  employees 
who  are  reimbursed  for  employment  related  expenses.    We  also  learned  from  the  Office  of  the 
Controller  that  should  a  governmental  agency  such  as  the  I.R.S.  perform  an  audit  and  make  a 
demand  for  the  all  names  and  Social  Security  numbers  of  individuals  who  performed  services  as 
independent  contractors  in  a  given  time  period,  the  City  would  have  to  construct  that  information 
department  by  department. 

None  of  the  contracts  provided  to  us  by  the  Office  of  Contract  Administration  had 
documentation  to  support  a  conclusion  that  these  vendors  were  properly  classified  as 


8  Our  focus  was  on  the  City's  contracting  process  with  vendors  who  are  "individuals"  (sole  proprietors,  as  defined 
above  and  as  opposed  to  corporations  or  partnerships)  because  it  is  contracts  with  individuals  that  misclassification 
occurs. 


independent  contractors  or  properly  treated  as  independent  contractors  during  their  performance 
of  service  to  the  City.  Each  of  these  contracts  was  uniform  in  most  of  its  clauses,  indicating  that 
to  the  extent  that  services  contracts  pass  through  the  Office  of  Contract  Administration,9  they  are 
uniform.  Unique  to  each  of  these  contracts  was  a  brief  narrative  describing  the  services  of  the 
vendor  (for  example,  Appendix  A  of  City  form  P  501,  entitled  "Services  to  be  Provided  by 
Contractor").  However,  these  individualized  "scope  of  services"  clauses  in  no  way  contained 
clear  indications  that  the  City's  intended  treatment  of  the  vendor  as  an  independent  contractor 
was  proper.  At  best  the  scope  of  service  indicated  the  vendor  was  to  perform  services  that  would 
not  typically  be  provided  by  a  city  worker  and  the  contract  was  silent,  ambiguous  or  sketchy 
about  the  methods  and  manner  that  the  services  would  be  rendered. 

We  further  noted  that  each  of  these  contracts  had  a  "standard"  clause10  regarding 
"independent  contractor"  status.  Essentially  this  clause  recites  that  both  the  City  and  the 
Contractor  agree  that  the  vendor  should  be  classified  as  an  independent  contractor  and  each  shall 
be  responsible  for  legal  requirements  that  flow  from  such  a  relationship.  While  we  think  that  the 
inclusion  of  this  clause  is  better  than  nothing  being  said,  we  note  that  legally  this  clause  will  not 
govern  a  decision  in  the  event  the  City  is  challenged  either  by  another  governmental  entity  or  in 
court."  In  fact,  although  comprehensive  documentation  may  assist  the  City  if  a  government 
agency  were  to  do  a  random  audit,  it  will  not  control  the  outcome  of  any  litigation  were  an 
individual  with  whom  the  City  entered  into  a  contract  to  claim  he  or  she  is  entitled  retroactively 
to  employee  type  benefits  because  of  the  manner  in  which  the  "contract  work"  was  actually 
performed.  In  the  words  of  one  tax  attorney,  "One  common  misconception  that  many  people 
have  is  that  if  there  is  a  contract  signed  by  the  worker  agreeing  to  independent  contractor  status, 
that  creates  such  a  relationship.  This  is  not  in  fact  the  case.    The  common-law  test  controls  even 
if  the  worker  has  agreed  to  be  an  independent  contractor."12  And,  as  we  have  indicated,  the 
common  law  test  looks  to  the  facts  describing  the  method,  manner  and  tools  involved  in  the 
individual's  rendering  of  services. 

We  also  note  with  a  bit  of  irony  that  the  a  standardized  grant  agreement  used  by  some 
city  departments  (see  Appendix  B:  Article  4,  Form  G100)  attempts  to  more  broadly  exculpate  the 
City  from  liability  for  misclassification  of  the  grantee  than  does  the  standard  services  contract 
agreement  (see  report  of  the  2004-2005  Grand  Jury  issued  May  24,  2005  attempting  to  discern 
why  the  City  does  not  treat  a  grantee  as  a  vendor  providing  services  under  contract).  Given  that 
the  City's  standard  grant  agreement  spells  out  consequences  for  the  City  and  the  vendor  that 
should  follow  if  there  has  been  a  misclassification  of  the  vendor  as  an  independent  contractor,  we 
make  the  recommendation  that  this  language  (see  Appendix  B)  should  also  appear  in  the  City's 
standardized  services  contract  forms. 


9  To  the  extent  that  the  Office  of  Contract  Administration  could  not  locate  a  significant  number  of  contracts  for 
vendors  whose  names  we  supplied  from  the  Controller's  list,  and  to  the  extent  that  the  Controller's  list  had  about 
700  sole  proprietor  names  and  the  Office  of  Contract  Administration's  list  had  only  70  sole  proprietor  names,  we 
question  whether  all  services  contracts  that  are  required  to  be  reviewed  by  the  Contract  Administration  are  passing 
through  that  Office  or  whether  the  documentation  for  vendors  receiving  minimal  payments  is  not  a  contract  but 
rather  a  purchase  order  which  provides  no  scope  of  services  or  other  documentation  to  support  an  independent 
contractor  classification. 

10  City  Contract  Form  PSC  501,  Clause  8. 
1 '  Vizcaino  v.  Microsoft,  supra. 

12  Robert  E.  McKenzie,  Esq.,  Austin  &  Lehr,  www.mckenzielaw.com/INDEPEND.html 


Concurrent  with  reviewing  the  City's  standard  services  contract  we  also  interviewed 
several  departments  identified  as  heavily  utilizing  sole  proprietor  vendors  or  identified  as 
knowledgeable  about  the  use  of  sole  proprietor  vendors.  We  spoke  with  contracting  personnel 
from  the  Department  of  Public  Health,  the  Department  of  Human  Services,  the  Department  of 
Human  Resources,  the  Department  of  Children,  Youth  and  Families  and  the  Office  of  Contract 
Administration,  as  well  as  with  representatives  of  the  Mayor's  Office,  the  Controller's  Office, 
the  City  Attorney's  Office  and  the  Civil  Service  Commission.  Most  of  the  people  with  whom  we 
spoke  had  very  limited  familiarity  with  the  distinctions  between  an  employee  and  an  independent 
contractor.  Further,  none  had  knowledge  of  any  systematic  city- wide  approach  to  making  such  a 
determination.  In  regard  to  knowledge  of  the  issues,  neither  the  Controller  nor  the  Department 
of  Human  Resources  is  responsible  for  making  a  distinction  between  employee  and  independent 
contractor.  The  City  Attorney's  Office  advised  us  that  in  reviewing  contracts  its  Office  gives 
attention  to  the  issue  of  employee  or  independent  contractor.  However,  the  City  Attorney's 
Office,  while  knowledgeable  about  the  legal  distinctions  and  requirements,  could  not  present  us 
with  any  existing  documentation  that  would  support  past  determinations. 

Absent  any  uniform  documentation,  the  City  would  have  to  rely  on  a  hope  that  each 
department  has  retained  adequate  documentation  if  there  were  a  challenge  to  the  propriety  of 
classification  of  a  sole  proprietor  vendor.  And  absent  departmental  documentation,  the  City 
would  have  to  attempt  to  re-create  whatever  facts  existed  for  the  City  Attorney  to  have  concurred 
in  approval  of  the  vendor  as  appropriately  classified  as  an  independent  contractor.  This 
retroactive  approach  has  a  major  flaw:  if  the  department  lacks  documentation  both  at  the  time  of 
entering  into  contract  and  during  the  course  of  the  working  relationship  between  the  vendor  and 
the  City  to  support  the  propriety  of  the  independent  contractor  classification,  the  City  will  have 
to  rely  on  stale  memory  of  individuals  involved  (if  such  individuals  still  work  for  the  City  or  can 
be  located)  to  defend  itself  in  a  legal  challenge.  And,  in  fact,  when  we  sampled  documentation 
maintained  by  several  departments  regarding  the  classification  issue,  we  found  that  the 
documentation  might  very  well  lead  to  a  conclusion  that  the  vendor  should  have  been  an 
employee.13 

Given  that  the  determination  of  whether  a  vendor  should  be  an  independent  contractor  or 
an  employee  is  fact-intensive,  the  facts  of  the  relationship  between  the  City  and  the  vendor 
should  be  recorded.  A  simple  form,  which  could  then  be  approved  or  rejected  by  a 
knowledgeable  authority  such  as  the  City  Attorney,  could  constitute  adequate  documentation  at 
the  time  of  contract  to  show  the  intent  of  the  City  to  meet  the  common  law  tests  in  its  treatment 
of  the  vendor.  In  addition,  the  City  should  document  how  the  City  has  actually  treated  the  sole 
proprietor  vendor  throughout  the  course  of  performance  under  the  contract.  This  documentation 
can  be  as  simple  as  a  certification  by  the  manager  that  the  City  Attorney  or  Contract 
Administration  will  be  notified  if  there  is  a  change  of  any  of  the  conditions  attested  to  on  the 
initial  documentation  form.  Or,  the  documentation  can  be  a  periodic  re-submission  of  the  initial 


13  For  example,  we  found  that  some  contractors  not  only  received  dollars  as  compensation,  but  also  health  insurance 
(the  latter  fact  suggests  that  a  determination  of  independent  contractor  status  may  not  be  correct).  Several 
contractors  performed  services  "full  time"  for  the  City  and  the  services  were  of  a  nature  typically  performed  by 
employees  (these  vendors  were  retained  "to  teach  children"  and  there  was  no  indication  these  vendors  had  a  private 
practice  or  enterprise  as  a  trainer).  In  one  instance  a  department's  file  regarding  the  vendor  contained  a  draft  of  a 
document  that  appeared  as  if  it  was  intended  to  transmit  the  job  duties  to  the  Civil  Service  Commission  for  inclusion 
in  the  civil  service  classification  scheme,  but  in  a  change  of  mind,  the  classification  of  independent  contractor  was 
the  mechanism  the  department  chose  to  obtain  services. 


documentation  to  both  attest  to  the  propriety  of  the  classification  and  as  a  training-reminder  to 
the  manager  about  how  an  independent  contractor  differs  from  an  employee.  All  documentation 
developed  to  address  the  issues  raised  in  this  report  should  be  permanently  stored  with  the 
contract  itself  and  maintained  by  the  Office  of  Contract  Administration.  We  append  to  this 
report  several  sample  checklist  forms  that  have  been  used  by  other  employers  to  aid 
classification  determination  (Appendix  C,  Forms  1  to  3).  In  fact,  the  I.R.S.  has  generated  a  form 
for  use  when  the  employer  wants  the  I.R.S.  to  make  the  classification  determination.  That  form 
itself-  designated  SS-8  -  can  be  the  City's  established  documentation  without  actually 
forwarding  the  form  to  the  I.R.S. 

In  the  case  of  borderline  calls  at  the  time  of  entry  into  the  contract  as  to  whether  the 
vendor  is  going  to  function  as  an  employee  or  independent  contractor,  the  City  should  have 
available  a  job  classification  that  is  temporary  and  exempt  from  the  requirements  of  civil  service 
into  which  that  vendor  can  be  placed  as  a  salaried  employee  for  purposes  of  the  City's 
compliance  with  all  tax  obligations.  Further,  if  in  the  creation  of  such  a  classification  the  Civil 
Service  Commission  limits  the  hours  worked  by  the  temporary  professional  services  employee, 
the  employee  need  not  be  paid  benefits.  The  Civil  Service  Commission  has  the  power  to  create 
such  an  exempt  classification  if  such  a  classification  does  not  currently  exist.14  The  City  Charter 
Section  10.104  provides: 

The  following  positions  shall  be  exempt  from  competitive  civil  service  selection, 
appointment  and  removal  procedures,  and  the  person  serving  in  the  position  shall  serve  at 
the  pleasure  of  the  appointing  authority: 

12.  Persons  employed  in  positions  in  any  department  for  expert  professional 
temporary  services,  when  such  positions  are  exempted  from  said  classified  civil 
service  for  a  specified  period  of  said  temporary  service  by  order  of  the  civil 
service  commission. 

However,  we  recommend  that  if  the  Civil  Service  Commission  creates  such  a  classification,  it 
condition  that  any  appointment  to  a  position  in  such  a  class  be  approved  by  the  Department  of 
Human  Resources  lest  agencies  interpret  the  existence  of  such  classification  as  a  vehicle  for 
avoiding  the  civil  service  process. 

The  Civil  Service  Commission  should  also  create  an  exempt  classification  for 
professional  services  positions  where  the  services  will  be  needed  for  a  longer  period  of  time  that 
will  mandate  the  payment  of  fringe  benefits.  The  Commission  has  the  authority  exempt  such 
positions  under  City  Charter  Section  10.104,  subsection  18.  However,  in  this  instance  we  again 
recommend  that  if  the  Civil  Service  Commission  creates  such  a  classifications,  it  condition  that 
any  appointment  to  a  position  in  the  classification  be  approved  by  the  Department  of  Human 
Resources. 


14  A  practice  of  the  City  agencies  and  the  Civil  Service  Commission  for  which  we  find  no  statutory,  charter  or  code 
authority  is  the  practice  of  agencies  seeking  approval  and  the  Civil  Service  Commission  approving  or  disapproving 
services  of  the  City  to  be  contracted  out  to  vendors  who  are  independent  contractors. 


FINDINGS 

1 .  The  City  lacks  systemic  documentation  to  support  its  decisions  to  classify  individual  sole 
proprietor  service  vendors  as  independent  contractors  and  to  support  its  treatment  of  the 
individual  as  an  independent  contractor. 

2.  Misclassification  may  subject  the  City  to  significant  monetary  liability. 

3.  The  City  Attorney's  Office  is  currently  the  most  knowledgeable  agent  in  the  City  for 
making  a  determination  as  to  whether  a  vendor  should  be  an  employee  or  an  independent 
contractor. 

4.  The  Civil  Service  Commission  has  the  authority  to  permit  professional  service  vendors  to 
be  hired  as  employees  outside  the  civil  service  system. 

5.  Simple  forms  or  checklists  currently  exist  and  have  been  used  in  other  jurisdictions  to 
document  independent  contractor  status. 

RECOMMENDATIONS 

1 .  The  City  should  identify  and  adapt  legal  standards  into  a  form  that  can  then  serve  as 
documentation  for  the  City  Attorney's  approval  or  disapproval  of  independent  contractor 
status  of  the  vendor.  Completed  forms  such  as  any  appended  hereto  as  Appendix  C 
Forms  1-5  could  well  serve  as  that  documentation. 

2.  The  language  in  Article  14  of  the  City  grant  agreement  form  G100  (see  Appendix  B) 
should  be  incorporated  into  City  contract  agreement  form  P  500  and  P501. 

3.  The  City  Attorney's  Office  should  either  approve  or  reject  each  contract  for  services  of 
individual  vendors  based  on  the  submitted  documentation  described  in  the  first 
recommendation. 

4.  The  City  should  designate  a  department  with  expertise  to  formulate  a  method  of 
monitoring  the  classification  treatment  of  the  sole  proprietor  vendor  to  insure  that  the 
contracting  department  has  not,  in  practice,  altered  the  terms  and  conditions  under  which 
contract  services  are  being  rendered.  Possible  tools  for  ongoing  monitoring  are 
continuing  use  by  periodic  re-submission  of  the  initial  form  referenced  in 
recommendation  number  1 ,  above,  or  a  prospective  written  certification  by  departmental 
contract  administrators  that  the  monitoring  department  or  the  City  Attorney  will  be 
notified  if  any  of  the  responses  given  to  the  initial  checklist  change. 

5.  All  documentation  to  support  an  independent  contractor  determination  should  be 
permanently  appended  to  each  contract  with  a  sole  proprietor  vendor  and  maintained  by 
the  Office  of  Contract  Administration  for  the  length  of  the  longest  statute  of  limitations. 

6.  If  there  is  currently  no  civil  service  exempt  classification  in  which  a  vendor  whose 
classification  is  questionable  can  be  hired  as  an  employee,  the  Civil  Service  Commission 
should  create  such  a  classification.  Appointment  to  such  a  classification  should  be 
approved  by  the  Department  of  Human  Resources. 


REQUIRED  RESPONSES  TO  FINDINGS  AND  RECOMMENDATIONS  -  -60  days 
FINDINGS:  Responses  required  as  noted  below 

City  Attorney  (Findings  1  -5) 
Civil  Service  Commission  (Finding  4) 
Department  of  Human  Resources  (Finding  4) 
Office  of  Contract  Administration  (Findings  1,  3  and  5) 
RECOMMENDATIONS:  Responses  required  as  noted  below 
City  Attorney  (Recommendations  1-5) 
Mayor  (Recommendations  1 ,  4  and  5) 
Controller  (Recommendations  1  and  4) 

Office  of  Contract  Administration  (Recommendations  1,  4  and  5) 
Civil  Service  Commission  (Recommendation  6) 
Department  of  Human  Resources  (Recommendation  6) 


10 


Appendix  A 

Investigative  Scope  and  Process 


Documents 


San  Francisco  City  Charter  Article  10 

Office  of  Contract  Administration  Forms  P500  and  P  501 

Grant  Agreement  Form  G100 

Civil  Service  Advisor  No.  17 

White  Paper,  Office  of  the  Controller,  "From  Hindering  to  Helping:  Transforming  the  City's 

Contracting  Process,"  January  26,  2004 

Civil  Service  Commission  Annual  Report  2001-2002 

Interviews  with  representatives  of: 

Bargaining  Agent  of  City  employees 

City  Attorney 

Civil  Service  Commission 

Controller 

Department  of  Children,  Youth  and  Families 

Department  of  Human  Resources 

Department  of  Human  Services 

Department  of  Public  Health 

Juvenile  Probation  Department 

Mayor's  Office 

Office  of  Contract  Administration 


Appendix  B 


FORM  G  100 

ARTICLE  14 

INDEPENDENT  CONTRACTOR  STATUS 

14. 1  Nature  of  Agreement.  Grantee  shall  be  deemed  at  all  times  to  be  an  independent 
contractor  and  is  solely  responsible  for  the  manner  in  which  Grantee  implements  the  Grant 
Plan  and  uses  the  Grant  Funds.  Grantee  shall  at  all  times  remain  solely  liable  for  the  acts 
and  omissions  of  Grantee,  its  officers  and  directors,  employees  and  agents.  Nothing  in  this 
Agreement  shall  be  construed  as  creating  a  partnership,  joint  venture,  employment  or 
agency  relationship  between  City  and  Grantee. 

14.2  Direction.  Any  terms  in  this  Agreement  referring  to  direction  or  instruction  from  the 
Agency  or  City  shall  be  construed  as  providing  for  direction  as  to  policy  and  the  result  of 
Grantee's  work  only,  and  not  as  to  the  means  by  which  such  a  result  is  obtained. 

14.3  Consequences  of  Recharacterization. 

(a)  Should  City,  in  its  discretion,  or  a  relevant  taxing  authority  such  as  the  Internal 
Revenue  Service  or  the  State  Employment  Development  Division,  or  both,  determine 
that  Grantee  is  an  employee  for  purposes  of  collection  of  any  employment  taxes,  the 
amounts  payable  under  this  Agreement  shall  be  reduced  by  amounts  equal  to  both  the 
employee  and  employer  portions  of  the  tax  due  (and  offsetting  any  credits  for  amounts 
already  paid  by  Grantee  which  can  be  applied  against  this  liability).  City  shall 
subsequently  forward  such  amounts  to  the  relevant  taxing  authority. 

(b)  Should  a  relevant  taxing  authority  determine  a  liability  for  past  services  performed  by 
Grantee  for  City,  upon  notification  of  such  fact  by  City,  Grantee  shall  promptly  remit 
such  amount  due  or  arrange  with  City  to  have  the  amount  due  withheld  from  future 
payments  to  Grantee  under  this  Agreement  (again,  offsetting  any  amounts  already  paid 
by  Grantee  which  can  be  applied  as  a  credit  against  such  liability). 

(c)  A  determination  of  employment  status  pursuant  to  either  subsection  (a)  or  (b)  of  this 
Section  14.3  shall  be  solely  for  the  purposes  of  the  particular  tax  in  question,  and  for  all 
other  purposes  of  this  Agreement,  Grantee  shall  not  be  considered  an  employee  of  City. 
Notwithstanding  the  foregoing,  if  any  court,  arbitrator,  or  administrative  authority 
determine  that  Grantee  is  an  employee  for  any  other  purpose,  Grantee  agrees  to  a 
reduction  in  City's  financial  liability  hereunder  such  that  the  aggregate  amount  of  Grant 
Funds  under  this  Agreement  does  not  exceed  what  would  have  been  the  amount  of  such 
Grant  Funds  had  the  court,  arbitrator,  or  administrative  authority  had  not  determined 
that  Grantee  was  an  employee. 


Appendix  C-l 

INDEPENDENT  CONTRACTOR  PRE-HIRE  WORKSHEET-UCSC 

IMPORTANT:  This  worksheet  must  be  completed  and  reviewed  before  you  attempt  to  engage  an 
individual  to  perform  personal  or  professional  services  on  a  purchase  order  or  contract  for  services. 

(Not  applicable  to  performances,  speaking  engagements,  and  other  contracts  for  services  of  a  day  or  less.) 

Background 

In  order  to  ensure  that  both  businesses  and  workers  pay  the  proper  amount  of  taxes,  the  IRS  requires  that 
workers  be  correctly  classified  as  employees  or  independent  contractors  and  imposes  significant  financial 
penalties  for  misclassification  of  workers  as  independent  contractors.  Such  penalties  could  include,  among 
other  things,  loss  of  reimbursement  under  federal  contract  and  grant  funds  and  penalties  for  violation  of  state 
and  federal  tax  withholding  laws. 

Before  hiring  an  individual  to  perform  services,  you  must  carefully  review  the  nature  of  the  services  and  the 
manner  in  which  they  will  be  performed  to  determine  whether  the  individual  should  be  hired  as  a  University 
employee  via  a  personnel  action  or  as  an  independent  contractor  via  a  purchase  order  or  contract  for  services. 
The  Independent  Contractor  Pre-Hire  Worksheet  is  designed  to  assist  you  in  making  this  determination. 

Completing  the  worksheet  -  steps  to  follow 

1.  Requesting  Department  Information:  Enter  the  required  information. 

2.  Proposed  Contractor  Information:  Enter  the  required  information. 

3.  Services  to  be  Provided:  Enter  the  required  information. 

4.  Multiple  Relationships  with  the  University:  Enter  the  required  information  . 

5.  IRS  Classification  Factors  Checklist:  Answer  each  of  the  questions  by  checking  one  of  the  boxes.    The 
more  answers  with  checks  in  the  "Employee"  column,  the  more  likely  the  proposed  relationship  is  one  of 
employer-employee.  The  more  answers  with  checks  in  the  "Contractor"  column,  the  more  likely  the  proposed 
relationship  is  one  of  employer-independent  contractor.  When  completing  this  checklist,  please  read  each 
question  carefully  and  respond  as  accurately  as  possible.  If  you  are  requesting  the  services  on  behalf  of 
another  employee  or  department,  consult  with  the  requesting  party  to  be  sure  your  answers  are  correct 

6.  Evaluation  of  Classification  Factors:  List  the  numbers  of  all  questions  with  check  marks  in  the  "Employee" 
column  under  "Areas  That  Support  Employee  Status"  and  list  the  numbers  of  all  questions  with  check  marks  in 
the  "Contractor"  column  under  "Areas  That  Support  Contractor  Status." 

7.  Additional  Factors  Considered:  List  any  other  factors,  such  as  the  answers  provided  in  Parts  3  and  4,  that 
are  taken  into  consideration  in  determining  the  worker's  status. 

8.  Determination  of  Status:    Review  the  results  and  make  a  determination  of  status,  then  check  one  of  two 
boxes:  "Hire  Worker  as  an  employee"  or  "Hire  worker  as  an  independent  contractor."  The  latter  box  should  only 
be  checked  if  all,  or  almost  all,  of  the  answers  support  independent  contractor  status.  Any  answer  that  appears 
to  support  employee  status  should  be  reviewed  before  making  the  decision,  since  there  are  cases  where  one  or 
two  check  marks  in  the  "Employee"  column  may  be  compelling  enough  to  outweigh  a  large  number  of  check 
marks  in  the  "Contractor"  column.     If  there  is  any  doubt  at  all,  your  service  center  should  consult  with  your 
Staff  HR  analyst  and  check  the  box  "Staff  HR  reviewed."  (Otherwise,  check  "Staff  HR  review  is  not  required") 

Approvals  required 

Review  and  approval  by  your  service  center  HR  coordinator  is  always  required.  Approval  by  Staff  HR  is 
required  if  your  Staff  HR  analyst  was  involved  in  the  determination  of  status. 

For  more  information  on  hiring  independent  contractors  and  proper  classification  of  workers,  see  UC 
Business  &  Finance  Bulletin  BUS-77,  at  http://www.  ucop.  edu/ucophome/policies/bfb/bus77.pdf 
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INDEPENDENT  CONTRACTOR  PRE-fflRE  WORKSHEET 


INFORMATION  ABOUT  INDIVIDUAL 

O  Individual  O  Sole  Proprietor  O  Corporation 

Social  Security  Number 

Federal  ID  Number 


Name 


Name  of  Company _ 


Campus Department 


If  Foreign  National  -  Country Visa  Type_ 

MULTIPLE  RELATIONSHIPS  WITH  THE  UNIVERSITY 

1.     Is  this  individual  on  record  as  a  current  employee? 

YesD         No  D 

If  no,  is  it  expected  that  the  University  will  hire  this  individual 
as  an  employee  following  the  termination  of  this  service? 

YesD         No  □ 


2.  Was  the  individual  a  University  employee  any  time  during  the 
last  year  and  did  he  or  she  provide  the  same  or  similar  services 
while  an  employee? 


YesQ         No  □ 


IRS  CLASSIFICATION  FACTORS 

Before  a  worker  is  hired  as  an  independent  contractor,  the  following  checklist  must  be  completed  to  help  determine  whether  an 
employer/employee  relationship  exists. 

IRS  Classification  Factors  Yes  =  No  = 

Employee  Contractor 

Behavioral  Control:  Right  to  direct  and  control  details  and  means  by  which  Q  r~j 

worker  performs  services. 

1.     Instructions.  Will  the  University  have  the  right  to  give  the  worker 
instructions  about  when,  where,  and  how  he  or  she  is  to  do  the  job? 

2     Training.  Will  the  worker  receive  training  from  the  University? 

Financial  Control:  Right  to  direct  and  control  economic  aspects  of  the 
worker's  activities. 


□ 

n 

□ 

□ 

□ 

□ 

3      Significant  Investment  Has  the  worker  failed  to  invest  in  facilities  L-J 

(such  as  an  office)  used  to  perform  services? 


INDEPENDENT  CONTRACTOR  PRE-HIRE  WORKSHEET-UCSC 

[Note:  This  is  a  "tab"  form.  Simply  tab  between  shaded  fields,  enter  data,  then  print  out  completed  form.) 


PART  1  -  REQUESTING  DEPARTMENT  INFORMATION 

Date: 

PO  or  Requisition  #: 

PO  Amount:  $ 

Name  of  Department: 

Department  Contact  Person: 

Phone: 

Fax: 

e-mail: 

PART  2-  PROPOSED  CONTRACTOR  INFORMATION 


Name  of  Proposed  Contractor  or  Company: 

Phone: 

Contractor  is:                □  Individual            □  Sole  Proprietor                 □  Corporation 

Provide  Contractor's  Federal  Employment  ID  Number  (FEIN)  or  Social  Security  Number  (SSN): 
FEIN:                                                                                SSN: 

If  using  SSN,  is  the  individual  a  US  citizen? 
□  Yes              DNo 

If  using  SSN  and  individual  is  not  a  US  citizen,  provide: 
Country  of  Citizenship:             Visa  Type: 

PART  3  -  SERVICES  TO  BE  PROVIDED 


Describe  the  services  to  be  provided: 

Are  these  the  same  as,  or  similar  to,  services  being  provided  by  UCSC  employees?  □  Yes        □  No 
If  yes,  explain: 

Will  the  work  be  performed  on  campus? 

□  Yes               D  No           D  Both 

Will  University  equipment  or  supplies  be  used? 
□  Yes                □  No 

Period  of  Performance       Start  Date: 

End  Date: 

Rate  of  Pay  (e.g.,  40  hours  @  $1007hr): 

Total  Not  To  Exceed  Dollar  Amount:  $ 

PART  4  -  MULTIPLE  RELATIONSHIPS  WITH  THE  UNIVERSITY 


A.  Is  this  individual  on  record  as  a  current  University  employee? 

□  No-Goto4.B. 

D  Yes  -  Are  the  services  to  be  provided  similar  to  duties  included  in  his/her  job  description? 

D  Yes  -  Do  not  continue  with  this  form.  Contact  Staff  HR  for  information  on  Dual  Employment 
□  No -Do  not  continue  with  this  form.  Contact  Business  Contracts  at  x9-4747  for  advice. 


B.  Was  the  individual  a  University  employee  at  any  time  during  the  last  two  years? 

□  No-Goto4.C. 

□  Yes  -  While  an  employee, 

(1)  was  s/he  involved  in  developing  or  negotiating  the  project  or  contract  on  which  s/he  now  proposes  to  work  as  an 
independent  contractor?  \3Yes  □  No 

(2)  Was  s/he  in  a  policy-making  position  with  respect  to  the  area  covered  by  the  project  or  contract?  □  Yes  □  No 
If  you  answer  No  to  both  questions,  go  to  4.C. 

If  you  answer  Yes  to  either  question,  do  not  continue  with  this  form.  Contact  Business  Contracts  at  x9-4747. 


C.  Were  the  services  to  be  performed  by  this  contractor  previously  recommended  by  the  contractor  or  his/her  company 
under  an  independent  consultant  agreement  with  the  University? 

□  No -Go  to  Part  5. 

□  Yes  -  Do  not  continue  with  this  form.  Contact  Business  Contracts  atx9-4747. 
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PART  5  -  IRS  CLASSIFICATION  FACTORS  CHECKLIST 


IRS  CLASSIFICATION  FACTOR  TABLE 

Employes 

Contractor 

Behavioral  Control:  Right  to  direct  and  control  details  and  means  by  which  contractor  performs  services. 

1.  Instructions 

Will  the  University  have  the  right  to  give  the  worker  instructions 
about  when,  where,  and  how  he  or  she  is  to  do  the  job? 
(Employees  are  subject  to  this  type  of  instruction,  but  generally 
independent  contractors  are  not.) 

□  Yes 

□  No 

2.  Training 

Will  the  worker  receive  training  from  the  University? 
(Employees  generally  receives  training  from  their  employer; 
independent  contractors  typically  determine  their  own  work 
methods.) 

DYes 

□  No 

Financial  Control:  Right  to  direct  and  control  economic  aspects  of  the  worker's  activities. 

3.  Significant 
Investment 

Has  the  worker  invested  in  facilities,  such  as  an  office  or 
equipment  to  perform  proposed  services? 
(Employees  generally  do  not  personally  own  or  rent  an  office,  shop 
or  equipment.) 

□  No 

□  Yes 

4.  Payment  of 
Expenses 

Will  the  University  pay  the  worker's  business  or  travel  expenses? 
(Employers  pay  all  expenses  for  an  employee,  whereas 
independent  contractors  often  absorb  these  expenses  and  are  not 
paid  directly  for  them.) 

□  Yes 

□  No 

5.  Services 
Available 

Does  the  worker  make  his  or  her  services  available  to  other 
employers?   (A  worker  who  provides  services  for  a  number  of 
unrelated  persons  or  firms  is  generally  an  independent  contractor. 
Note:  If  the  worker  does  this  work  for  the  University  40  hours  a 
week  it  is  unlikely  that  he  or  she  can  provide  similar  services  for 
other  entities.) 

□  No 

□  Yes 

6.  Incremental 
Payment 

Will  the  University  pay  the  worker  by  the  hour,  week  or  month 
rather  than  by  commission  or  by  the  job? 
(Employees  are  paid  by  the  hour,  week  or  month,  whereas 
independent  contractors  often  charge  a  flat  fee.) 

□  Yes 

□  No 

7.  Risk  of  Profit 
or  Loss 

Will  the  worker  bear  the  risk  of  making  a  profit  or  losing  money 
under  this  arrangement? 

(Employees  are  paid  a  salary  whether  or  not  the  company  is 
profitable.  Independent  contractors  may  suffer  a  loss  or  make  a 
profit  depending  on  the  expenses  incurred.) 

□  No 

□  Yes 

Relationship  of  Parties:  Intent  of  parties  concerning  status  and  control  of  worker. 

8.  Regular 
Business 
Activity 

Is  the  work  to  be  performed  part  of  the  regular  business  of  the 
University,  such  as  teaching,  research  or  administration? 

(In  most  cases,  such  duties  would  be  performed  by  an  employee.) 

□  Yes 

□  No 

9.  Employee 
Benefits 

Will  the  worker  receive  any  employee  benefits? 
(Independent  contractors  do  not  receive  such  benefits  as  health 
insurance,  workers'  compensation  coverage,  or  paid  vacation  or 
sick  leave.) 

□  Yes 

□  No 

10.  Written 
Contract 

Will  a  written  contract  or  purchase  order  be  issued,  describing  the 
worker  as  an  independent  contractor?  (Absent  such  a  contract  or 
purchase  order,  employee  status  is  normally  presumed.) 

□   No 

□  Yes 

11.  Right  to 
Terminate 

Could  the  worker  or  University  terminate  the  relationship  at  any 
time  without  incurring  liability?  (Most  independent  contractor 
agreements  require  at  least  30  days'  notice  for  early  termination.) 

□  Yes 

□  No 

12.  Withholding 
of  payment 

Is  the  University  entitled  to  withhold  payment  for  unsatisfactory 

work? 

(Most  independent  contractor  agreements  allow  this,  while 

employer-  employee  relationships  do  not.) 

□  No 

□  Yes 
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UNIVERSITY  OF  WASHINGTON 


&  EMPLOYEE  VERSUS  INDEPENDENT  CONTRACTOR 
CLASSIFICATION  CHECKLIST  (Excluding  Visiting  Lecturers) 


Date 


FINANCIAL  SERVICES 


If  the  person  Is  visiting  lecturer/instructor/invited  speaker,  please  complete  form  UoW  1631  instead  at 
http.7/www.  Washington.  edu/admin/sp/office/EmployeeVsLec.pdf 


UoW  1632  (Rev  12/Wlf 


The  information  provided  below  will  assist  the  University  In  determining  whether  an  individual  performing  services  will  be  classified  as  an  employee 
of  the  University  or  as  an  Independent  contractor  for  federal,  state  and  FICA  tax  purposes.  Complete  Section  1,  Section  2,  and  if  necessary  Section 
3  and  4  AND  ATTACH  COMPLETED  FORM  TO  THE  PAYMENT  DOCUMENT  WHEN  CLASSIFIED  AS  AN  INDEPENDENT  CONTRACTOR. 


ISECTION1.  GENERAL    .. 

Name  of  Individual 

|  Your  Email  Address 

i 

I  Taxpayer  Identification  Number 

Is  this  person:  (check  one) 
□  a  US"Cltizen        □  a  Nonresident  Alien 

□  a  Resident  Alien  (Green  Card  Holder) 

|  Requisition  Number  (»  applicable) 

i 

Department  Name 

Campus  Phone  Number  I  Box  Number 

!                     I  35 

Name  of  UW  person  responsible  for  this 
determination  (PLEASE  PRINT) 

|   Signature 

SECTION  2.  MULTIPLE  RELATIONSHIPS  WITH  THE  UNIVERSITY 


□  Yes    □  No      Does  this  individual  currently  work  for  the  University  as  an  employee? 


□  Yes    □  No      Does  the  University  expect  to  hire  this  individual  as  an  employee  to  provide  the  same  or  similar  services  immediately  following  the  termination 
of  his/her  independent  contractor  service? 


□  Yes    □  No      During  the  previous  12  months  prior  to  the  date  on  which  the  independent  contractor  service  commenced,  did  the  individual  have  an  official 
appointment  (including  hourly  or  temporary)  to  provide  the  same  or  similar  service? 


if  the  answer  is  "Yes"  to  ANY  of  the  above  three  questions,  the  individual  should  be  classified  as  an  EMPLOYEE  and  paid  through  the  normal  PAF 
process.  See  footnote*. 


If  the  answer  Is  "No"  to  ALL  the  above  three  questions,  proceed  to  the  appropriate  Section  3  below. 


If  applicable,  complete  Section  3.  Otherwise  proceed  to  Section  4. 


SECTION  3    RESEARCHER 


Researchers  hired  to  perform  services  for  a  University  department  are  presumed  to  be  employees,  if,  however,  the  researcher  Is  hired  to  perform 
research  for  a  particular  University  faculty  member  or  employee,  indicate  which  of  the  following  relationships  Is  applicable: 


□  Yes    □  No     The  individual  will  perform  research  for  a  University  faculty  member  or  employee  under  an  arrangement  whereby  the  faculty  member  or 
employee  serves  in  a  supervisory  capacity  (i.e.,  individual  is  under  direction  and  control  of  the  faculty  member  or  employee). 


If  the  answer  to  the  above  question  Is  "Yes"  the  individual  should  be  classified  as  an  EMPLOYEE  and  paid  through  the  normal  PAF  process.  See 
footnote*. 


if  the  answer  to  the  above  question  Is  "No"  then  proceed  the  next  question. 


□  Yes    □  No      The  individual  will  serve  in  an  advisory  or  consulting  capacity  with  a  University  faculty  member  or  employee  (i.e.,  individual  will  be  working 
"with"  the  faculty  member  or  employee  in  a  "collaboration  between  equals"  arrangement.) 


If  the  answer  to  the  above  question  is  "Yes"  proceed  to  Section  4.  Complete  the  Classification  Criteria  worksheet  and  attach  it  along  with  related 
support  to  the  Payment  Document.  To  find  Classification  Criteria  see  last  page  of  this  form.  (Payment  Documents  will  not  be  processed  without  the 
attached  worksheet  or  support). 


SECTION  4. 

OTHER 

□  Yes 

D  No 

Does  the  University  retain  the  right  to  provide  the  individual  with  specific  instructions  regarding  the  performance  of  the  task  rather  than  only 
the  outcome? 

□  Yes 

D  No 

Does  the  University  retain  the  right  to  set  the  number  of  hours  and/or  work  days  of  the  week  that  the  individual  is  required  to  work  or  where 
the  work  is  to  be  performed? 

D  Yes 

D  No 

Does  the  individual  expect  to  receive  University  benefits  such  as  health  insurance  and  participation  in  the  benefit  plans? 

UNIVERSITY  OF  WASHINGTON 
EMPLOYEE  VERSUS  INDEPENDENT  CONTRACTOR 

CLASSIFICATION  CRITERIA 


An  independent  contractor  is  an  individual  (or  non-corporate  business  entity)  that  provides  personal  services  to  the  University  in  such  a 
manner  as  to  be  free  from  University  control  over  performance.  Typically,  the  independent  contractor  will  have  a  principal  place  of  business 
other  than  at  the  University,  has  a  business  license,  and  offers  services  to  the  general  public.  External  consultants  are  independent 
contractors  who  provide  professional  advice. 

The  following  criteria  are  used  by  the  Internal  Revenue  Service  to  classify  individuals  as  either  independent  contractors  or  employees. 
No  single  criterion  or  group  of  criteria  will  provide  a  definitive  determination.  The  criteria  are  used  in  combination  to  obtain  an  overall 
indication  of  how  the  individual  should  be  classified.  [A  "Yes"  response  to  the  questions  tends  to  either  strengthen  or  weaken  the 
case  that  the  individual  is  an  independent  contractor] 

Weakens 

Strengthens 

BEHAVIORAL  CONTROL 

• 

1 .  Does  the  University  have  the  right  to  tell  the  worker  when,  where  and  how  work  is  to  be  performed? 

□  Yes  □  No 

• 

2.  Does  the  University  have  the  right  to  determine  the  sequence,  details,  or  means  of  work  performed? 

□  Yes  □  No 

• 

3.  Are  work  hours  set  by  the  University? 

□  Yes  □  No 

• 

4.  Does  the  University  train  the  worker  to  perform  the  service? 

□  Yes  p  No 

• 

5.  Does  the  University  require  services  be  rendered  personally? 

□  Yes  □  No 

• 

6.  Does  the  University  have  responsibility  for  hiring,  firing,  supervising,  or  paying  assistants  of  the 
worker? 

□  Yes  □  No 

• 

7.  Does  the  University  dictate  which  workers  should  be  used  or  hired  to  complete  the  project? 

□  Yes  □  No 

• 

8.  Is  the  worker  required  to  provide  oral  or  written  reports  to  the  University  periodically? 

□  Yes  □  No 

• 

9.  Does  the  University  tell  the  worker  where  to  purchase  supplies  and  services? 

D  Yes  □  No 

• 

10.  Does  the  University  provide  tools  and  materials  necessary  to  perform  the  service? 

□  Yes  D  No 

• 

1 1 .  Does  the  University  have  the  rightXo  fine  or  discipline  the  worker  if  instructions  are  not  followed? 

□  Yes  □  No 

• 

12.  Does  the  University  have  the  right  to  terminate  the  relationship  with  the  worker? 

□  Yes  □  No 

Weakens 

Strengthens 

FINANCIAL  CONTROL 

• 

1 .  Is  compensation  made  on  a  regularly  recurring  basis  (e.g.,  weekly,  monthly,  or  on  retainer)? 

□  Yes  □  No 

• 

2.  Does  the  worker  have  a  significant  investment  in  facilities  or  materials  (other  than  computer  equipment 
and  education)? 

D  Yes  □  No 

• 

3.  Does  the  worker  have  a  direct  interest  in  or  share  of  any  profit  or  loss  of  the  work  accomplished? 

G  Yes  Q  No 

• 

4.  Does  the  worker  incur  unreimbursed  business  expenses  in  connection  with  the  project? 

□  Yes  □  No 

• 

5.  Are  the  worker's  services  available  to  the  general  public? 

□  Yes  0  No 

• 

6.  Does  the  worker  have  a  business  license  to  perform  the  services  provided  to  the  University? 

□  Yes  D  No 

• 

7.  Does  the  worker  perform  similar  services  for  more  than  one  firm  at  a  time? 

Q  Yes  □  No 

Weakens 

Strengthens 

RELATIONSHIP  OF  THE  PARTIES 

• 

1.  Is  there  a  written  contract  between  the  worker  and  the  University  describing  the  worker  as  an 
independent  contractor? 

□  Yes  □  No 

• 

2.  Do  the  University  and  the  worker  intend  for  the  worker  to  serve  as  an  independent  contractor? 

□  Yes  □  No 

• 

3.  Does  the  worker  have  a  continuing  relationship  with  the  University? 

□  Yes  □  No 

• 

4.  Does  the  worker  devote  full  time  to  the  business  of  the  University? 

□  Yes  D  No 

• 

5.  Does  the  worker  expect  to  receive  employee  benefits  from  the  University? 

□  Yes  □  No 
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SECTION  4.  OTHER  (Continued) 


If  the  answer  to  ANY  of  the  three  above  questions  Is  "Yes"  the  individual  should  be  classified  as  an  EMPLOYEE  and  paid  through  the  normal  PAF 
process.  See  footnote*. 


If  the  answer  to  ALL  of  the  three  questions  above  is  "No",  proceed  to  the  following  question. 


□  Yes    □  No      Does  the  individual  provide  the  same  or  similar  service  to  other  entities  or  to  the  public  as  part  of  a  trade  or  business? 


□  Yes    □  No      Does  the  individual  maintain  a  significant  investment  in  his/her  business  (i.e.,  does  he/she  incur  unreimbursed  business  expenses,  etc.)? 


If  the  answer  to  BOTH  of  the  above  two  questions  is  "Yes"  proceed  to  the  next  question. 


If  the  answer  to  EITHER  of  the  above  two  questions  Is  "No",  treat  the  individual  as  an  EMPLOYEE  and  paid  through  the  normal  PAF  process.  See 
footnote". 


□  Yes    □  No      Does  the  University  and  the  individual  intend  the  working  relationship  to  be  that  of  "independent  contractor"  and  document  such  intent  in  a 
written  agreement? 


If  the  answer  to  the  above  question  Is  "Yes",  treat  the  individual  as  an  independent  contractor. 


If  the  answer  to  the  above  question  Is  "NO",  the  individual  should  be  classified  as  an  EMPLOYEE  and  paid  through  the  normal  PAF  process.  See 
footnote". 
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*  If  the  department  requesting  services  disagrees  with  this  determination,  please  complete  the  Classification  Criteria  worksheet  on  the  last  page  of  this 
form,  provide  documentation  to  support  answers,  and  submit  completed  packet  to  the  Purchasing  Department.  A  Buyer  will  work  with  the  department 
to  make  a  final  decision. 


QUESTIONS?  Contact  the  Tax  Office,  Phone:  206-543-3708  or  Email:  taxofc@u.washington.edu 


Appendix  C-3 


Employee  /  Independent  Contractor  Checklist  Instructions 


This  Checklist  is  to  be  completed  by  the  department  requesting  the  services  of  an  individual  or  sole  proprietor. 
The  information  provided  on  this  form  will  be  analyzed  to  determine  whether  or  not  the  service  provider  is  an 
employee  or  an  independent  contractor. 

The  Checklist  should  be  completed  for  the  specific  services  that  are  currently  being  requested.  If  a  department  has 
previously  completed  a  Checklist  in  the  same  calendar  year  for  similar  services  provided  by  this  person,  the 
Checklist  does  not  need  to  be  completed  again.  However,  if  the  services  requested  are  different  than  those 
previously  provided  by  this  person,  a  Checklist  must  be  completed. 

PLEASE  PRINT  OR  TYPE. 


•  Provide  the  name,  tax  ID  number,  and  phone  number  of  the  service  provider,  as  provided  on  Form  W-9. 

•  Provide  the  name  of  the  hiring  department  and  requestor's  name  and  phone  extension. 


Provide  a  detailed  explanation  of  the  services  to  be  provided.  Include  the  business  purpose,  audience,  number 

of  hours,  and  any  other  pertinent  information.  Please  also  indicate  the  time  period  during  which  services  will  be 

rendered. 

Answer  each  question,  1-14,  "yes"  or  "no". 

For  any  questions  that  are  answered  "yes",  please  attach  an  explanation  to  the  Checklist. 


This  form  must  be  completed  in  its  entirety.  If  the  form  is  incomplete,  it  will  be  held  for  more  information.  No 
payment  will  be  made  until  it  is  determined  whether  the  service  provider  is  an  employee  or  independent  contractor. 


Employee  /  Independent  Contractor  Checklist 

(TO  BE  COMPLETED  BY  HIRING  DEPARTMENT  FOR  INDIVIDUALS  AND  SOLE  PROPRIETORS  -  PLEASE  PRINT  OR  TYPE) 


Dare  Submitted 

| 

Sen  ice  Provider  Information  (Please  Print)  . 

Name 

Tax  ED  Number 

Phone 

Name  of  Hiring  Department 

Requester's  Name 

Requester's  Phone 

1  Explanation  of  Sen  ices: 

Indicate  the  time  period  during  which  services  will  be  rendered:         From:                      To: 

Yes         No 

1.     Does  the  person  offer  services  principally  or  exclusively  to  the  university? 

2.    Has  the  individual  been  a  university  employee  during  the  current  calendar  year? 

3.    Does  the  university  have  the  right  to  control  how  the  work  results  are  achieved? 

4.    Is  the  person  providing  a  service  to  the  university  that  is  similar  in  nature  to  that  of  a  current 
employee  of  the  university? 

5.    Is  the  person  conducting  a  class,  lecture,  workshop,  seminar,  or  other  educational  course  for 
the  university? 

6.    Will  the  services  provided  by  the  individual  represent  a  key  aspect  of  the  university 
department's  regular  business  activity? 

7.    Is  the  person's  work  recurring  in  nature? 

8.    Will  the  university  provide  training  to  this  person? 

9.    Will  the  person  be  listed  in  the  university's  Faculty/Staff  Directory,  have  UST  business  cards, 
or  have  an  office  or  administrative  assistant  provided  by  the  university? 

10.  Is  the  person  expected  to  conduct  the  work  personally  rather  than  being  allowed  to  send  other 
persons? 

11.  Is  the  person  expected  to  attend  department/ faculty/ center  meetings  on  a  regular  basis? 

12.  Is  there  a  signed  agreement  or  contract  between  the  university  and  the  individual?  (please 
attach) 

13.  Is  the  person  to  be  paid  by  the  hour,  week,  or  month? 

14.  Can  this  person  only  realize  a  profit  and  not  suffer  a  loss  in  connection  with  this  engagement? 

If  the  answer  to  any  of  the  above  questions  is  yes,  please  attach  an  explanation. 

Employee 

Independent  Contractor 

f^feS;  -■  ■ 

Explanation: 

Accounts  Payable  Signature 

Date 

Fsjrw*«i  to  A*;c^^t^^ay^le;^^U204 
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PART  6  -  EVALUATION  OF  IRS  CLASSIFICATION  FACTORS 

List  the  numbers  of  those  classification  factors  that  support  employee  status  or  contractor  status  in  the 
appropriate  columns: 


Factors  that  support  employee  status: 


Factors  that  support  contractor  status. 


PART  7  -  ADDITIONAL  FACTORS  CONSIDERED 

List  any  additional  factors  considered  in  reaching  a  determination: 


Factors  that  support  employee  status: 

Factors  that  support  contractor  status: 

PART  8  -  DETERMINATION  OF  STATUS 


Hire  worker  as  an  employee         □ 

Hire  worker  as  an  independent  contractor   □ 

Staff  HR  review  is  not  required.    Q 

Staff  HR  reviewed  and  approved.                [  i 

Comments: 

Prepared  by  (department  contact): 


Approval  by  Service  Center  HR: 


(Signature) 


(Signature) 


Approval  by  Staff  HR  (if  required): 


(Signature) 


Date: 


Date: 


Date: 


See  Business  &  Finance  Bulletin  BUS  77,  Independent  Contractor  Guidelines,  for  more  information  on 
applying  the  classification  factors. 
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SS-8 


Form 

(Rev.  June  2003} 

Departmeru  of  the  Treasury 
Internal  Revenue  Service 


Determination  of  Worker  Status 

for  Purposes  of  Federal  Employment  Taxes 

and  Income  Tax  Withholding 


Name  of  firm  {or  person)  for  whom  the  worker  performed  services 


OMB  No.  1545-0004 


Worker's  name 


Firm's  address  (include  street  address,  apt-  or  suite  no.,  city,  state,  and  ZIP  code) 


Worker's  address  (include  street  address,  apt   or  suite  no  .  city,  state, 
and  ZIP  code) 


Trade  name 


Telephone  number  (include  area  code) 
(  ) 


Worker's  social  security  number 


Telephone  number  (include  area  code) 
(  ) 


Firm's  employer  identification  number 


Worker's  employer  identification  number  (if  any) 


If  the  worker  is  .paid  by  a  firm  other  than  the  one  listed  on  this  form  for  these  services,  enter  the  name,  address,  and  employer  identification  number 
of  the  payer. 

Important  Information  Needed  To  Process  Your  Request 

We  must  have  your  permission  to  disclose  your  name  and  the  information  on  this  form  and  any  attachments  to  other 

parties  involved  with  this  request.  Do  we  have  your  permission  to  disclose  this  information? CD   Yes       D   No 

If  you  answered  "No"  or  did  not  mark  a  box,  we  will  not  process  your  request  and  will  not  issue  a  determination 

You  must  answer  ALL  items  OR  mark  them  "Unknown"  or  "Does  not  apply.*  If  yoo  need  more  space,  attach  another  sheet. 

A    This  form  is  being  completed  by:        CH   Firm  O  Worker;  for  services  performed  to 


(beginning  date) 


(ending  date) 


B    Explain  your  reason(s)  for  filing  this  form  (e.g..  you  received  a  bill  from  the  IRS,  you  believe  you  received  a  Form  1099  or  Form  W-2  erroneously, 
you  are  unable  to  get  worker's  compensation  benefits,  you  were  audited  or  are  being  audited  by  the  IRS) 


C    Total  number  of  workers  who  performed  or  are  performing  the  same  or  similar  services     

D    How  did  the  worker  obtain  the  job?    d  Application  D   Bid  D   Employment  Agency 


U   Other  (specify) 


E  Attach  copies  of  all  supporting  documentation  (contracts,  invoices,  memos,  Forms  W-2.  Forms  1099,  IRS  closing  agreements,  IRS  rulings,  etc.). 
In  addition,  please  inform  us  of  any  current  or  past  litigation  concerning  the  worker's  status.  If  no  income  reporting  forms  (Form  1099-MISC  or 
W-2)  were  furnished  to  the  worker,  enter  the  amount  of  income  earned  for  the  year(s)  at  issue  S  . 

F    Describe  the  firm's  business 


G    Describe  the  work  done  by  the  worker  and  provide  the  worker's  job  title. 


H    Explain  why  you  believe  the  worker  is  an  employee  or  an  independent  contractor. 


I     Did  the  worker  perform  services  for  the  firm  before  getting  this  position? Q  Yes       D  No        D  N/A 

If  "Yes,"  what  were  the  dates  of  the  prior  service?  

If  "Yes,"  explain  the  differences,  if  any,  between  the  current  and  prior  service 


J    If  the  work  is  done  under  a  written  agreement  between  the  firm  and  the  worker,  attach  a  copy  (preferably  signed  by  both  parties).  Describe 
the  terms  and  conditions  of  the  work  arrangement 


For  Privacy  Act  and  Paperwork  Reduction  Act  Notice,  see  page  5. 
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Behavioral  Control 


1  What  specific  training  and/or  instruction  is  the  worker  given  by  the  firm? 

2  How  does  the  worker  receive  work  assignments?  


3  Who  determines  the  methods  by  which  the  assignments  are  performed?  

4  Who  is  the  worker  required  to  contact  if  problems  or  complaints  arise  and  who  is  responsible  for  their  resolution? 


5  What  types  of  reports  are  required  from  the  worker?  Attach  examples. 

6  Describe  the  worker's  daily  routine  (i.e.,  schedule,  hours,  etc.) 


7      At  what  locations)  does  the  worker  perform  services  (e.g.,  firm's  premises,  own  shop  or  office,  home,  customer's  location,  etc.)? 


8  Describe  any  meetings  the  worker  is  required  to  attend  and  any  penalties  for  not  attending  (e.g.,  sales  meetings,  monthly  meetings,  staff 
meetings,  etc.) 

9  Is  the  worker  required  to  provide  the  services  personally? D  Yes       CJ   No 

10  If  substitutes  or  helpers  are  needed,  who  hires  them?    

11  If  the  worker  hires  the  substitutes  or  helpers,  is  approval  required? D  Yes       D   No 

If  "Yes."  by  whom?  

12  Who  pays  the  substitutes  or  helpers?   

13  Is  the  worker  reimbursed  if  the  worker  pays  the  substitutes  or  helpers? O  Yes       d  No 

If  "Yes."  by  whom? 


Financial  Control 


1  List  the  supplies,  equipment,  materials,  and  property  provided  by  each  party: 

The  firm  

The  worker    

Other  party   

2  Does  the  worker  lease  equipment? LJ  Yes       LJ  No 

If  "Yes,"  what  are  the  terms  of  the  lease?  (Attach  a  copy  or  explanatory  statement.)   


3      What  expenses  are  incurred  by  the  worker  in  the  performance  of  services  for  the  firm? 


4  Specify  which,  if  any,  expenses  are  reimbursed  by: 

The  firm  

Other  party   

5  Type  of  pay  the  worker  receives:  L~J  Salary  CD  Commission  [J  Hourly  Wage  \3   Piece  Work 

[D  LumpSum  U  Other  (specify) 

If  type  of  pay  is  commission,  and  the  firm  guarantees  a  minimum  amount  of  pay,  specify  amount  J 


6  Is  the  worker  allowed  a  drawing  account  for  advances?  .     . ' LJ  Yes       LJ  No 

If  "Yes."  how  often?  

Specify  any  restrictions 

7  Whom  does  the  customer  pay? □   Firm  □  Worker 

If  worker,  does  the  worker  pay  the  total  amount  to  the  firm?      D  Yes      D  No     If  "No."  explain 


8  Does  the  firm  cany  worker's  compensation  insurance  on  the  worker? D  Yes      CJ  No 

9  What  economic  loss  or  financial  risk,  if  any,  can  the  worker  incur  beyond  the  normal  toss  of  salary  (e.g.,  loss  or  damage  of  equipment, 
material,  etc.)?  
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nrTTTTTI      Relationship  of  the  Worker  and  Firm 

1  List  the  benefits  available  to  the  worker  (e.g.,  paid  vacations,  sick  pay.  pensions,  bonuses) 

2  Can  the  relationship  be  terminated  by  either  party  without  incurring  liability  or  penalty? CD   Ves       CD  No 

If  "No,"  explain  your  answer 

3  Does  the  worker  perform  similar  services  for  others? LJ  Yes       CD  No 

If  "Yes,"  is  the  worker  required  to  get  approval  from  the  firm? CD  Yes       CD  No 

4  Describe  any  agreements  prohibiting  competition  between  the  worker  and  the  firm  while  the  worker  is  performing  services  or  during  any  later 
period.  Attach  any  available  documentation 

5  Is  the  worker  a  member  of  a  union? D  Yes       D  No 

6  What  type  of  advertising,  if  any,  does  the  worker  do  (e.g.,  a  business  listing  in  a  directory,  business  cards,  etc.)?  Provide  copies,  if  applicable. 

7  If  the  worker  assembles  or  processes  a  product  at  home,  who  provides  the  materials  and  instructions  or  pattern?   

8  What  does  the  worker  do  with  the  finished  product  (e.g.,  return  it  to  the  firm,  provide  it  to  another  party,  or  sell  it)?  

9  How  does  the  firm  represent  the  worker  to  its  customers  (e.g.,  employee,  partner,  representative,  or  contractor)?   

10      If  the  worker  no  longer  performs  services  for  the  firm,  how  did  the  relationship  end?  

Hffllfll     For  Service  Providers  or  Salespersons— Complete  this  part  if  the  worker  provided  a  service  directly  to 
customers  or  is  a  salesperson, 

1  What  are  the  worker's  responsibilities  in  soliciting  new  customers?  

2  Who  provides  the  worker  with  leads  to  prospective  customers?    

3  Describe  any  reporting  requirements  pertaining  to  the  leads 

4  What  terms  and  conditions  of  sale,  if  any,  are  required  by  the  firm? _ 

5  Are  orders  submitted  to  and  subject  to  approval  by  the  firm? CD  Yes       CD  No 

6  Who  determines  the  worker's  territory?  

7  Did  the  worker  pay  for  the  privilege  of  serving  customers  on  the  route  or  in  the  territory? CD  Yes       CD   No 

If  "Yes,"  whom  did  the  worker  pay?  

If  "Yes,"  how  much  did  the  worker  pay? $ . 

8  Where  does  the  worker  sell  the  product  (e.g.,  in  a  home,  retail  establishment,  etc.)?    

9  List  the  product  and/or  services  distributed  by  the  worker  (e.g.,  meat,  vegetables,  fruit  bakery  products,  beverages,  or  laundry  or  dry  cleaning 
services).  If  more  than  one  type  of  product  and/or  service  Is  distributed,  specify  the  principal  one 

10  Does  the  worker  sell  life  insurance  full  time? Q  Yes       CD  No 

11  Does  the  worker  sell  other  types  of  insurance  for  the  firm? CD  Yes       CD  No 

If  "Yes."  enter  the  percentage  of  the  worker's  total  working  time  spent  in  selling  other  types  of  insurance.       .     .     .  % 

12  If  the  worker  solicits  orders  from  wholesalers,  retailers,  contractors,  or  operators  of  hotels,  restaurants,  or  other  similar 
establishments,  enter  the  percentage  of  the  worker's  time  spent  in  the  solicitation % 

13  Is  the  merchandise  purchased  by  the  customers  for  resale  or  use  in  their  business  operations? CD  Yes       CD  No 

Describe  the  merchandise  and  state  whether  it  is  equipment  installed  on  the  customers'  premises.  

■^Ti»'i      Signature  (see  page  4) 

Under  penalties  of  perjury,  I  declare  that  I  have  examined  this  request,  including  accompanying  documents,  and  to  the  best  of  my  knowledge  and  belief,  the  facts 
presented  are  true,  correct,  and  complete. 

Signature  ►  Title  ►    Date  ►  

(Type  or  print  name  below) 

Form  SS-8  (Rev.  6-2003) 


Appendix  C-5 

FOR  CITY  USE  ONLY 

Based  upon  a  review  of  this  questionnaire  and  any  other  factors  I  have  cited  below,  I  have  determined 

that  this  person  (is)  (is  not)  an  independent  contractor. 


Date. 


City  Attorney/Assistant  City  Attorney/ 
Deputy  City  Attorney 


PART  A:  PROFESSIONAL     SERVICES     CONTRACTS     TO     BE     COMPLETED     BY 

CONSULTANT/CONTRACTOR 


Name  of  Consultant/Contractor 

SSN  or  Corporate  Taxpayer  ID  No.  of  Consultant/Contractor . 


Please  answer  questions  "yes"  or  "no"  whenever  possible.  When  a  more  extensive  explanation 
is  required  and  there  is  no  space  on  this  form,  please  attach  a  separate  sheet. 

The  word  contract  refers  to  the  agreement  the  City  is  contemplating  entering  into  with  you. 

NOTE:  IF  YOU  ARE  A  CORPORATION,  YOU  NEED  NOT  COMPLETE  THE 
REMAINDER  OF  THIS  QUESTIONNAIRE  IF  YOU  RETURN  IT  SHOWING,  ABOVE,  YOUR 
CORPORATE  FEDERAL  TAXPAYER  NUMBER  AND  ATTACHING  A  COPY  OF  YOUR 
CERTIFICATE  OF  CORPORATE  GOOD  STANDING  ISSUED  BY  THE  STATE  OF 
CALIFORNIA. 


Yes 

No 

1.           Have  you  performed  services  for  the  City  in  any  year(s)  prior  to  199 ?   If 

yes,  please  indicate  which  vears. 

2.           Have  you  received  any  training,  guidance,  or  direction  from  the  City  as  to 
how  the  City  expects  the  job  (for  which  your  services  are  contemplated)  to  be  done. 
If  yes,  please  describe  what  you  are  expecting  (or  have  received)  in  the  way  of 
training  or  direction. 

3.           Will  your  services  under  the  contract  be  performed  on  City  property?   If  no, 
please  describe  where  the  services  are  to  be  performed. 

4.           Do  you  expect  to  devote  any  full  days  (6  or  more  hours)  or  full  weeks  (30  or 
more  hours)  towards  performing  the  services  under  the  contract?    If  yes,  please 
indicate  approximately  how  many  full  days  and/or  full  weeks  you  expect  to  devote 
during  the  life  of  the  contract 

5.           Are  there  any  set  or  fixed  hours  or  days  of  the  week  during  which  the  City 
is  expecting  you  to  perform  services  under  the  contract?  If  yes,  please  indicate  the 
days  and  hours  during  which  you  will  be  performing  services. 

Yes 

No 

6.           Please  provide  the  date  on  which  you  expect  to  complete  your  services 
under  the  contract. 

7.           In  order  to  perform  services  under  the  contract,  do  you  intend  to  provide 
your  own  supplies  or  equipment?  If  yes,  briefly  describe  the  equipment/supplies. 

8.          If  your  response  to  No.  7  is  yes,  has  the  City  promised  to  or  will  you  be 
expecting  the  City  to  reimburse  you  in  any  way  for  the  cost  of  the  supplies  or 
equipment? 

9.           Other  than  the  above-referenced  supplies  and  equipment,  do  you  anticipate 
incurring  anv  unreimbursable  out-of-pocket  expenses  in  the  performance  of  the 
contract  with  the  City?  If  yes.  please  describe. 

10.         Do  you  have  federal  and  state  employer  identification  numbers?     If  so, 
please  provide  these  numbers. 

11.          Within  the  past  two  vears  have  vou  performed  the  same  tvpe  services  fas 
called  for  in  the  contract)  for  anv  client  or  customer  other  than  the  Citv?    If  ves. 
please  identify  the  client  or  customer  and  briefly  describe  the  services  performed. 

12.         Do  vou  currentlv  have  clients  or  customers  other  than  the  Citv  for  whom 
you  are  or  will  perform  services  during  the  duration  of  the  contract?   If  yes,  please 
identify  client  or  customer  by  name  and  briefly  describe  the  nature  of  services 
performed. 

13.         In   the   past  two  years  have   you    notified   any   insurance   company   in 
conjunction  with  obtaining  a  business-related  insurance  policy  that  you  are  self- 
employed?    If  yes,  please  indicate  the  insurance  company  and  the  nature  of  the 
business-related  policy. 

14.          Do  vou  have  vour  own  employees  to  help  vou  perform  the  services  called  for 
by  your  contract?  (Do  not  refer  to  independent  contractors  you  may  use  to  assist 
you.) 

15.         Within  the  past  two  vears  have  vou  been  the  employee  of  anv  employer 
(received  a  W-2)?   If  yes,  state  the  employer(s),  the  date(s)  of  employment,  and  the 
nature  of  the  services  performed. 

16.         Do  you  have  an  office  or  business  address  other  than  your  own  home 
address,  a  City  of  Oakland  office  or  your  employer's  business  address?  If  yes,  please 
state  the  address. 
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Yes 

No 

17.         With  regard  to  the  following,  please  indicate  whether  you  have: 

a.            an  existing  business  letterhead?  (please  attach) 

b.           an  existing  business  phone  number  other  than  your  home  number? 
(please  indicate  #  ) 

c.           filed  for  a  fictitious  business  name?   If  yes,  please  attach  a  certified 
copy  of  the  County  issued  certificate  and  an  affidavit  of  publication. 

d.           done  public  advertising  for  your  business?   If  yes,  please  attach  the 
ad  copy  or  briefly  describe  your  advertising  efforts. 

18.         If  you  have  answered  parts  or  all  of  No.  17  with  "Yes,"  are  the  services 
represented  in  your  answers  the  same  type  of  services  you  will  be  performing  for 
the  City? 

19.         Do  you  have  a  license  from   any  governmental  agency  to  perform   the 
services  under  the  contract?  If  yes,  please  state  the  type  of  license  and  name  of  the 
licensing  agency. 

20.         Please  describe  the  extent  of  any  personal  financial  investment  you  have 
made  in  order  to  be  self-employed.    You  may  either  choose  to  indicate  the  actual 
dollar  amount  of  investment  or,  without  disclosing  any  dollar  amount,  briefly 
describe  any  purchases,  leases  or  other  types  of  financial  commitments  made  by  you 
for  self  employment  purposes. 

I  VERIFY  THAT  THE  RESPONSES  ABOVE  ARE  TRUE  AND  CORRECT. 


Date 


Consultant/Contractor 


PLEASE  INDICATE  WHETHER  YOU  OBJECT  IF  THE  CITY  DECIDES  TO  TREAT  YOU  AS 
A  SHORT-TIME  CONTRACT  EMPLOYEE  RATHER  THAN  AN  INDEPENDENT  CONTRACTOR 
AND  THE  REASON  FOR  YOUR  OBJECTION.  
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A  Report  of  the  2004-05  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


Continuity  Report 
Released:  June  2005 


Pursuant  to  State  law,  reports  of  the  Civil  Grand  Jury  do  not  identify  the  names  or  identifying 
information  about  individuals  who  provided  information  to  the  Civil  Grand  Jury. 

Departments  and  agencies  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the 
Superior  Court  within  the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  the  Supervisors. 
As  to  each  finding  of  the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2) 
disagree  with  it,  wholly  or  partially,  and  explain  why.  Further  as  to  each  recommendation  made  by 
the  Grand  Jury,  the  responding  party  must  report  either  (1)  that  the  recommendation  has  been 
implemented,  with  a  summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been 
implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the 
recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a 
timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months  from  the 
release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  Sec.  933, 933.05) 


SUMMARY  OF  RECOMMENDATIONS 

PartH 

1.  The  Mayor's  Office  should  develop  a  standardized  protocol  that  comports  with  PC  933.05  for 
responding  to  Grand  Jury  reports. 

2.  The  Mayor's  Office  should  require  all  City  departments,  offices,  and  agencies  to  use  such  a 
standardized  protocol  in  their  responses. 

Part  in 

1 .  The  Controller  should  provide  to  the  Mayor  and  the  Board  of  Supervisors  an  on-going  annual  status 
report  of  the  agreed-to-be  implemented  CGJ  recommendations.  Each  agreed-to-be  implemented 
recommendation  should  be  reported  on,  until  the  respondent  indicates  it  is  fully  implemented  or 
abandoned  because  it  is  no  longer  reasonable  or  warranted.    Such  a  report  should  include  suggestions 
of  ways  to  (a)  accelerate  the  implementation  of  the  open  items  or  (b)  revise  the  implementation  of  the 
recommendation,  if  need  be,  based  on  changed  circumstances.  The  Controller's  annual  status  report 
should  be  submitted  to  the  Mayor  and  the  Board  in  sufficient  time  to  allow  for  budgetary  consideration 
for  each  upcoming  fiscal  year. 

2.  The  Board  of  Supervisors  should  hold  an  annual  hearing  on  all  outstanding  CGJ  recommendations, 
where  implementation  is  pending. 

PaitIV 

1.  The  Planning  Department  should  prepare  a  Work  Plan  that  identifies  steps  the  Department  will  take  to 
complete  the  implementation  of  the  agreed-upon  recommendations  of  the  2001/02  Civil  Grand  Jury 
report  on  Billboard  Code  Enforcement.  Such  a  response  should  include  the  number  of  additional 
temporary  and/or  regular  staff  members  required  to  carry  out  its  implementation,  the  needed  additional 
software  capability  to  increase  productivity  in  enforcing  the  plan,  timelines  for  completing  each  plan 
element,  and  potential  sources  for  funding  the  plan 

2.  In  order  to  ensure  that  the  Planning  Department  can  commence  implementation  of  the  Work  Plan, 
including  elimination  of  the  billboard  code  enforcement  backlogs,  the  Planning  Department  should 
request  and  receive  "start  up"  monies  for  adequate  temporary  additional  staffing  to  complete  the 
assignment. 

3.  In  order  to  limit  the  amount  of  "start  up"  funding  needed  before  the  billboard  code  enforcement 
program  can  become  self  -sustaining,  we  suggest  the  following:  The  Board  of  Supervisors  research 
major  urban  communities  in  California  and  elsewhere  to  identify  "best  practice"  legislation  to  be  used 
for  collecting  fees  and  penalties  in  matters  of  enforcement  of  illegal  billboard  signs.  That  information 
should  be  the  basis  for  replacing  or  amending  Planning  Code  Section  610  to  enable  the  Planning 
Department  to  collect  disincentive  penalties  from  violators  of  the  Billboard  Ordinance.  The  legislation 
should  have  a  fourfold  purpose:  to  create  an  economic  disincentive  for  future  violations,  to  provide 
revenue  for  helping  make  billboard  enforcement  self-sustaining,  to  enhance  other  city  revenues 
indirectly,  and  to  eliminate  non-permitted  billboards. 

4.  The  Board  of  Supervisors  should  review  the  progress,  including  projected  timelines,  of  the  Department 
of  Building  Inspection's  Information  Technology  Exchange  Project.  Without  such  simultaneous 
tracking  and  coordinated  action,  it  will  be  very  difficult  for  the  CPD  enforcement  staff  to  proceed  as 
expeditiously  as  planned.  The  interface  of  information  technology  is  essential  for  identifying  targeted 
properties  and  billboards  needing  attention. 

5.  The  Mayor,  using  SFStat  and  the  Board  President,  using  the  Government  Audit  and  Oversight 
Committee,  should  review  the  Planning  Director's  Report  semi-annually  for  progress  in  meeting  the 
program  milestones  and  timelines,  identified  in  the  approved  Work  Plan. 


INTRODUCTION 

A  continuity  report  of  each  Civil  Grand  Jury  (CGJ)  is  an  independent  project  unto  itself.  It 
decides  what  work  of  prior  GGJs  it  will  spotlight.  To  assure  that  the  efforts  of  each  CGJ  are 
maximized,  we  have  attempted  to  make  a  case  for  institutionalizing  the  on-going  monitoring  of 
local  government's  progress  in  implementing  aU  agreed-upon  recommendations  of  each  year's  CGJ 
and  keeping  a  spotlight  on  the  results. 

Presently,  other  than  a  one-year  status  report  by  the  Controller,  the  entirety  of  that  information  is 
no  longer  tracked  annually.  As  a  result,  the  public  may  have  little  awareness  of  departments  whose 
efforts  have  been  successful.  Likewise,  the  public  is  unable  to  identify  the  management  of 
departments  whose  efforts  at  implementation  have  stalled,  failed,  or  ceased. 

We  have  focused  our  attention  on  past  CGJ  recommendations.  We  found  that  the  respondents 
agreed  with  a  majority  of  the  recommendations.  However,  in  numerous  cases  implementation  has 
not  occurred.  Successful  implementation  of  all  agreed-upon  recommendations  can  do  a  great  deal 
to  restore  much  needed  public  confidence  and  trust  in  the  workings  of  local  government.  We  will 
demonstrate  the  need  for  on-going  monitoring  and  the  opportunity  to  move  forward  the 
implementation  of  stalled  agreed-upon  recommendations.  The  Billboard  Enforcement  study, 
found  in  the  2001/02  CGJ  report,  provides  such  an  opportunity. 

We  have  been  very  impressed  by  staff  personnel  who  have  answered  our  queries.  When  it  comes 
to  billboard  code  enforcement,  a  topic  we  explored  in  depth,  we  believe  staff  will  be  able  to 
implement  a  micro  model  that  can  be  employed  on  a  more  macro  scale,  in  dealing  with  all  code 
enforcement  complaints  and  infractions. 

Under  the  current  leadership,  local  government  may  be  ready  for  change: 

•  Steps  are  under  way  to  improve  staff  productivity.  Departments  involved  in  code  enforcement 
are  currently  investigating  ways  of  creating  an  improved  exchange  of  inter-agency 
information,  by  upgrading  computer  software  and  information  technology. 

•  The  Mayor  and  Board  President  have  created  SFStat  and  the  Government  Audit  and  Oversight 
Committee,  respectively.  This  enables  them  to  hold  management  accountable  for  meeting 
agreed-upon  targeted  performance  objectives. 

•  Steps  are  being  taken  to  quantify  the  true  costs  of  providing  specific  services  so  that 
appropriate  user  fees  can  be  charged  to  pay  for  the  services  being  provided. 

However,  recognition  is  long  overdue  that  every  new  commitment  for  increased  levels  of  service 
or  new  programs  has  a  cost  that  requires  additional  resources.  Unless  adequate  resources  are 
available,  departments  should  be  careful  not  to  over-commit. 

Approval  of  the  GGJ's  new  recommendations  will  enable  our  assumptions  to  be  tested,  with  very 
little  downside  risk  on  the  part  of  the  city.  Success  should  help  counter  the  erosion  of  trust  and 
confidence  in  the  workings  of  our  local  government. 


BACKGROUND 

CGJs  have  historically  stirred  public  discussion  on  sensitive  issues  leading  to  creative  innovations 
and  new  ideas.  This  has  helped  local  government  break  gridlock  and  make  needed  adjustments  to 
practices  that  better  serve  the  public.  Bringing  hidden  or  obfuscated  matters  of  public  concern  into 
a  sustained  spotlight  may  be  the  single  most  important  contribution  the  grand  jury  makes. 
However,  the  work  of  the  CGJ  is  only  as  effective  as  government's  willingness  to  implement  its 
agreed-upon  recommendations.  To  this  end,  effective  government  may  well  depend  on  the  follow- 
up  deemed  necessary  to  insure  that  the  CGJ's  agreed-upon  recommendations  are,  in  fact, 
implemented. 

Our  review  of  prior  CGJ  Continuity  Reports  has  shown  that  there  has  been  a  marked  increase  in 
interest,  in  recent  years,  in  such  a  follow-up.  This  interest  has  been  generated,  in  part,  by  the 
recognition  that  many  recommendations  take  time  and  budget  adjustments  to  fully  implement. 
Consequently,  many  recommendations  are  not  implemented  during  the  year  following  the 
issuance  of  the  CGJ  report.  Since  there  is  no  systematic  follow-up  beyond  the  one-year  status 
report,  it  is  difficult  to  determine  the  status  of  prior  recommendations. 

Past  CGJs  have  done  their  best  to  provide  information  about  the  status  of  outstanding 
recommendations.  However,  these  efforts  have  been  selective  in  terms  of  what  follow-up  is 
deemed  "important."  Moreover,  a  prior  attempt  at  providing  an  institutional  review  of  all  CGJ 
recommendations  has  not  come  to  fruition. '  Consequently  the  "current"  status  of  any  given 
previous  recommendation  is  obscured.  We  believe  that  this  does  not  serve  the  interests  of  CGJ, 
the  City  agencies  that  agreed  to  implement  the  recommendations,  or  the  general  public.  With  these 
comments  as  an  overview,  we  present  this  year's  Continuity  Report. 

This  report  is  comprised  of  four  parts.  Part  I  is  a  "traditional  continuity  report,"  in  which  we 
monitored  a  sampling  of  prior  CGJ  reports  that  are  still  in  the  process  of  being  implemented. 
Typically,  in  the  past,  a  newly  constituted  CGJ  updates  in  a  "continuity  report",  the  status 
of  selected  recommendations  made  by  previous  CGJs.2  Part  I  of  this  report  continues  to  do  that. 
After  reviewing  various  reports  of  past  CGJs,  we  conducted  interviews  with  a  sampling  of 
respondents  to  determine  the  status  of  implementation  of  agreed-upon  recommendations. 

Part  JJ  assesses  City  agencies'  compliance  with  Penal  Code  Section  933.05  in  their  responses  to 
the  CGJ  findings  and  recommendations.  We  illustrate,  from  among  the  agency  responses  over  the 
past  half-decade,  a  few  of  those  we  found  legally  inadequate.  We  documented  and  highlighted  this 
inadequacy  by  quoting  verbatim  illustrative  recommendations  and  the  agencies'  responses  thereto. 
Our  purpose  is  to  encourage  future  statutory  compliance  by  the  respondents  and  make  it  easier  for 
compliance  to  be  tracked. 


1  A  Report  of  the  2001-2002  Civil  Grand  Jury  for  the  City  and  County  of  San  Francisco,  "Continuity  Report  (Released 
June  2002),  Attachment  1. 

2  See,  e.g.  SFCGJ  "Continuity  Report"  (June  2002).  The  report  notes  as  follows:  "A  cherished  tenet  of  a  Civil  Grand 
Jury  has  been  that  a  jury  may  choose  for  study  whatever  it  deems  best,  seeking  advice  from  individuals  and  groups, 
but,  in  the  ultimate  choices,  free  of  pressure  from  anyone.  This  freedom  to  choose,  and  thereby  to  ignore  the  work  of 
its  predecessors,  may  result  in  a  failure  to  assure  that  previous  CGJ  work  is  completed.  For  the  institution  of  CGJ  to 
engender  faith  among  the  recipients  of  its  recommendations  -  and  to  generate  interest  in  and  respect  for  its  annual 
reports  -there  must  be  the  assurance  that  CGJ  recognizes  the  worth  of  the  efforts  of  previous  juries."  Id.  at  p.  1 


In  our  review  of  various  past  responses  to  CGJ  recommendations,  we  observed  that  often  either 
the  exact  words  of  the  response  or  the  spirit  of  the  response  is  to  "agree"  with  the 
recommendation.  We  note  that  the  Penal  Code  only  asks  the  respondent  for  "agreement  or 
disagreement"  with  regard  to  findings  and  why,  but  not  with  regard  to  recommendations.  As  we 
discuss  below,  the  verbiage  that  must  accompany  a  response  to  recommendations  focuses  on  the 
issue  of  "implementation."  It  is  clearly  spelled  out,  in  the  Penal  Code.  However,  for  the  purpose 
of  this  report,  we  have  made  an  assumption:  that  in  instances  where  either  the  words  or  the  spirit 
of  the  response  has  been  "to  agree  with  the  recommendation",  we  consider  this  a  representation 
that  the  respondent  will  implement  the  recommendation.  For  us  to  assume  that  "agree"  means  that 
the  respondent  does  hot  intend  to  implement  would  mean  that  those  respondents  were  evading  and 
obfuscating  the  mandates  of  the  Penal  Code.  We  refer  to  these  recommendations  as  "agreed- 
upon". 

Part  III  identifies  agreed-upon  recommendations  where  implementation  has  been  either 
abandoned,  or  delayed.  We  have  selected  a  sampling  of  these  recommendations  and  focused  our 
analysis  on  why  they  were  still  not  implemented. 

Part  IV  provides  a  detailed  case  study  of  one  department's  unsuccessful  attempts  at  implementing 
a  CGJ's  prior  recommendations.  We  analyzed  funding,  legal,  and  information  technology 
obstacles,  affecting  ultimate  implementation.  We  made  updated  findings  and  new 
recommendations  to  overcome  these  obstacles. 


PART  I:  TRADITIONAL  CONTINUITY  STATUS  REPORTS 

The  Investieative  Process 

CGJs  have  issued  "Continuity  Reports"  that  have  reported  on  the  status  of  recommendations  made 
by  previous  CGJs.3  The  2004/2005  CGJ  continues  this  tradition.  A  summary  of  City  agency 
responses  was  compiled  from  the  Controller's  Annual  Reports  on  the  Status  of  Implementation  of 
the  Recommendations  of  prior  CGJs.  We  selected  three  previously  issued  reports  wherein 
agencies  agreed  to  implement  the  CGJ's  recommendations  for  follow-up.  Some  of  the 
recommendations  could  not  be  implemented  immediately  because  they  required  additional 
funding.  Others  required  staff  reorganization  or  reallocation  of  duties  and  responsibilities  that  took 
time  to  implement.  Our  follow-up  found  that  two  of  the  three  reports  received  significant  attention 
from  the  agencies.  The  remaining  report  received  little,  if  any,  attention.  Because  our  sampling 
was  so  small,  we  cannot  draw  any  general  conclusions  as  to  the  extent  recommendations  agreed- 
to-be  implemented,  are  in  fact  implemented.  We  leave  that  discussion  for  Section  III  of  this  report. 


3  See,  e.g.  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2002-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  pp.  23 1-236,  and  Office  of 
the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the  Recommendations  of  the 
2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  pp.  131-138. 


Status  Report:  Tolerating  Truancy-  Inviting  Failure:  The  San  Francisco  Unified  School 
District  (SFUSD)  Fails  to  Enforce  School  Attendance  (CGJ  2002/03) 

All  required  responses  were  submitted  and  the  Board  of  Supervisors  held  a  hearing  on  this  report 
in  2003.  A  substantial  amount  of  progress  on  these  recommendations  has  since  been  made.  The 
CGJ  met  with  officials  of  the  SFUSD  and  reviewed  numerous  documents  provided  by  the  District. 
The  District  has  conducted  a  comprehensive  overhaul  in  its  process  of  monitoring  and  addressing 
truancy  in  San  Francisco. 

Examples  of  SFUSD  actions  that  address  the  implementation  of  recommendations 

1.  The  SFUSD  now  has  a  Supervisor  of  Attendance  whose  responsibility  is  to  supervise  and 
coordinate  attendance  enforcement. 

2.  The  SFUSD  has  standardized  all  truancy  procedures. 

3.  The  SFUSD  has  established  Student  Attendance  Review  Teams  and  Student  Attendance 
Review  Boards. 

4.  The  SFUSD  is  aggressively  seeking  reimbursement  from  the  State  for  truancy  notices  sent  to 
students. 

5.  The  SFUSD  has  been  working  with  the  S.F.  District  Attorney's  Office  to  find  alternatives  to 
juvenile  hall  for  habitual  truants. 

6.  The  SFUSD  issues  awards  to  students  who  maintain  good  or  perfect  attendance  records. 

Status  Report:  It's  a  Catastrophe:  The  State  of  Emergency  Planning  in  San  Francisco  (CGJ 

2002/03) 

Substantial  improvements  have  been  made  at  the  Office  of  Emergency  Services  (OES).  The 
Mayor  named  a  new  Director.  The  OES  has  used  the  2002/03  report  as  guidance  to  improve 
emergency  preparedness,  for  the  City  and  County  of  San  Francisco. 

The  CGJ  is  pleased  to  conclude  that,  based  on  the  observed  changes  within  OES,  the  state  of 
emergency  planning  and  preparedness  in  San  Francisco  is  no  longer  a  "catastrophe."  The  OES  is 
doing  an  admirable  job,  given  its  current  federal  resources  and  the  limited  amount  of  space  at  the 
current  location.  The  OES  has  developed  a  comprehensive  plan  for  dealing  with  numerous 
emergencies  and  disasters.  Regular  emergency  drills  are  conducted  within  the  City,  as  well  as  with 
surrounding  communities.  Also,  programs  are  being  developed  with  surrounding  communities  to 
share  resources,  equipment,  and  supplies  for  disaster  coordination. 

Examples  of  OES  actions  that  address  the  implementation  of  recommendations 
1 .    The  OES  has  created  and  made  available  to  all  city  officials  an  integrated  and  comprehensive 
emergency  plan  for  the  City  and  County  of  San  Francisco. 

1 .  The  OES  continues  to  educate  the  public,  elected  officials,  and  City  employees  on  their  duties 
and  responsibilities,  in  case  of  an  emergency. 

2.  The  City  and  County  have  convened  the  Disaster  Council  on  a  regular  basis.4 

3.  The  City  and  OES  conduct  emergency  drills  on  a  regular  basis. 


4  The  Disaster  Council  is  chaired  by  the  Mayor  and  includes  members  of  the  Board  of  Supervisors,  City  Department 
Heads,  and  non-profit  partners  in  disaster  preparedness.  The  Council  adopted  the  current  emergency  plan  January  11, 
2005. 


4.  OES  has  a  new  web  site  (www. 72hours.org)  for  information  related  to  emergency 
preparedness. 

5.  The  City  and  OES  have  been  meeting  with  neighboring  municipalities  and  conducting  drills  to 
evaluate  their  mutual  aid  plans. 

6.  The  City  has  a  new  modern  siren  system  that  not  only  alerts,  but  also  can  be  used  as  an 
outdoor  emergency  broadcast  system. 

Status  Report:  Preferential  Treatment  in  a  Department  Marked  by  Political  Pressures  and 
a  Leadership  Void:  CGJ  Report  on  the  Management  of  the  Department  of  Building 
Inspection  fCGJ  2002/03) 

The  above  referenced  report  made  16  specific  recommendations.  Of  these,  the  Department  of 
Building  Inspection  (DBI)  disagreed  with  five  and  indicated  they  would  not  be  implemented. 
Nine  of  the  recommendations  either  had  been  or  would  be  implemented,  at  the  time  of  the 
Controller's  report.  In  two  instances,  DBI  did  not  understand  the  recommendation  and  therefore, 
could  not  respond  properly.5 

Examples  of  CGJ  recommendations  not  yet  implemented 

1 .  Develop  a  bar-coding  system  to  track  permits  and  plans.  Despite  DBFs  assurance  that  it  was 
"in  the  process  of  implementing  bar  code  technology  prior  to  the  Grand  Jury  inquiry,"  such  a 
system  still  is  not  in  place. 

2.  Purchase  equipment  to  allow  DBI  inspectors  to  remotely  enter  data  from  the  field  Despite 
DBI's  "intent  to  put  out  formal  requests  for  information  and  vendor  identification  by  the  end 
of  this  year  [2003],"  no  such  requests  have  been  made. 

3.  Implement  a  Code  of  Professional  Conduct.  While  such  a  code  was  finally  adopted  in  January 
2005,  there  was  no  evidence  that  DBI  personnel  were  made  aware  of  it  (other  than  posting  the 
code  on  bulletin  boards),  or  the  consequences  for  violation. 

4.  Conduct  random  secondary  field  inspections.  Management  has  indicated  that  while  some 
inspections  are  taking  place,  there  is  no  standardized  process  in  place. 

5 .  Development  of  a  "strategic  plan.  "  To  date,  no  such  plan  has  been  developed.  DBI  now 
claims  that  necessary  plans  were  in  place,  at  the  time  of  the  2002/03  CGJ  report. 


PART  H:  COMPLIANCE  WITH  PENAL  CODE  SECTION  933.05 

Background 

A  review  of  the  past  six  years  of  CGJ  responses  finds  that  in  many  instances  the  City's  responses 
are  lacking  compliance  with  the  statutory  mandate.  Upon  the  submission  of  a  final  report  by  the 
CGJ,  the  identified  respondents  have  60  to  90  days  in  which  to  respond  to  the  report.    The  Penal 
Code  requires  that,  as  to  each  finding,  the  responding  party  "shall  indicate  one  of  the  following: 
(1)  the  respondent  agrees  with  the  finding  or  (2)  the  respondent  disagrees  wholly  or  partially  with 
the  finding,  in  which  case  the  respondent  shall  specify  the  portion  of  the  finding  that  is  in  dispute 


5  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2002-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  pp.  173-200. 

6  Penal  Code  Section  933(c) 


and  shall  include  an  explanation  of  the  reasons  thereof  (emphasis  added).7  Moreover,  as  to  each 
recommendation,  the  statute  requires  the  following: 

"[T]he  responding  person  or  entity  shall  report  one  of  the  following  actions: 
(1)  The  recommendation  has  been  implemented,  with  a  summary  of  the 
implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be  implemented 
in  the  future,  with  an  anticipated  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation  and  the 
scope  and  parameters  of  any  analysis  or  study;  and  a  timeframe  for  the  matter  to  be 
prepared  for  discussion  by  the  officer  or  head  of  the  agency  or  department  being 
investigated  or  reviewed,  including  the  governing  body  of  the  public  agency  when 
applicable.  This  timeframe  shall  not  exceed  six  months  from  the  date  of 
publication  of  the  grand  jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
it  is  not  reasonable,  with  an  explanation  thereof '(emphasis  added).8 

Our  review  finds  a  lack  of  compliance  with  the  statutory  mandates  relating  to  responding  to  CGJ 
recommendations.  Respondents,  for  the  most  part,  have  a  tendency  to  respond  to  the 
recommendations  as  if  they  were  responding  to  findings.  That  is,  the  majority  of  responses  are  in 
the  "agree"  or  "disagree"  format  instead  of  compliance  with  the  statutory  "implemented"  or  "not 
implemented"  requirement.  Initially,  this  does  not  appear  to  be  a  significant  departure.  However, 
upon  closer  examination,  what  is  lacking  almost  entirely  from  the  nearly  500  responses  that  were 
examined  was  a  timeframe  in  which  wholly,  or  partially  "agreed-  upon"  recommendations  would 
be  implemented. 

Additionally,  where  respondents  state  that  the  recommendation  requires  further  analysis,  rarely  do 
they  describe  the  "scope  and  parameters"  of  that  analysis,  or  comply  with  the  six-month 
timeframe,  within  which  to  complete  it.  Finally,  even  when  the  respondents  state  that  they  will  not 
implement  the  recommendation,  in  a  significant  number  of  instances,  they  fail  to  state  in  what  way 
the  recommendation  is  either  not  reasonable  or  not  warranted.  In  our  review,  we  often  had  to 
speculate  or  infer  why  the  recommendation  could  not  be  implemented. 

Examples  of  "agreed-upon  recommendations"  with  no  timeframe  for  implementation 

POLICE  DEPARTMENT 

Recommendation  (June  2000): 

"Decibel  levels  should  be  standardized  for  all  clubs  and  based  upon  up-to-date 

engineering  criteria." 

Response  (October  20001: 

"Concerning  the  development  of  new  noise  regulations-the  Police  Department  is  moving 

forward  with  a  redraft  of  the  current  'noise'  ordinances."9 


7 

8  Penal  Code  Section  933.05(b) 

9  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 


Penal  Code  Section  933.05(a) 
Penal  Code  Section  933.05(b) 
Office  of  the  Controller,  Finar 
Recommendations  of  the  1 999-2000  San  Francisco  Civil  Grand  Jury"  (July  3 1 ,  200 1 )  at  p.  1 3 . 


PUBLIC  HEALTH  DEPARTMENT 

Recommendation  (June  2000): 

"The  CGJ  recommends  the  Public  Health  Department  approach  major  software  producers  for 

their  expertise  and  assistance  in  upgrading  its  computer  system  since  a  highly  efficient  and 

sophisticated  computer  system  like  Kaiser's  and  that  of  many  neighborhood  pharmacies  would 

make  dispensing  medication  more  efficient." 

Response  (September  2000): 

"Since  we  will  be  working  with  a  professional  pharmaceutical  benefit  management 

organization,  we  will  have  access  to  a  'highly  efficient  and  sophisticated  computer  system,'  at 

no  cost  to  the  City."10 

MUNICIPAL  RAILWAY 

Recommendation  ("June  2000): 

"The  mayor,  who  has  the  power  to  hire  and  who  can  influence  his  or  her  appointed 
commissioners  to  fire  department  heads,  has  the  ultimate  responsibility  for  controlling 
overtime  abuses.  The  cycle  of  overtime  use,  abuses  and  pension  enhancement  can  be  broken  if 
the  mayor  exerts  leadership  by  letting  department  heads  know  it  is  City  policy  that  the  need  for 
overtime  is  an  extraordinary  event  and  is  to  be  kept  to  a  minimum.  It  should  be  the  City's  goal 
to  have  appropriate  staffing  to  fill  the  justifiable  employee  needs  of  the  City,  to  budget  for 
appropriate  staffing,  and  to  seek  to  reduce  overtime  as  a  way  of  life  for  City  employees." 
Response  (January  2001): 

"We  agree  that  overtime  controls  at  Muni  need  to  be  strengthened  and  that  we  need  to  decrease 
our  overall  use  of  overtime.  We  have  recently  made  a  number  of  improvements  to  our 
performance  in  this  area.  However,  controlling  our  overtime  usage  while  striving  to  meet  the 
level  of  service  required  by  our  riders  and  the  service  standards  mandated  under  Proposition  E, 
the  Muni  Charter  amendment  that  was  approved  by  voters  in  1999,  represents  a  significant 
challenge  for  our  organization  and  we  continue  to  focus  our  efforts  toward  meeting  that 
goal."11 

OFFICE  OF  CONTRACT  ADMINISTRATION 

Recommendation  (June  2001): 

"The  CGJ  recommends  that  Purchasing  should  receive  a  draft  of  all  professional  services 

contracts  before  they  are  sent  to  the  supplier  for  signature.  Earlier  input  should  be  sought  from 

Purchasing  on  larger  or  unusual  contracts." 

Response  (Mav  2002): 

"We  agree  with  this  recommendation.  We  would  recommend  that  departmental  personnel 

contact  OSA's  proposed  PSC  Unit  prior  to  drafting  a  PSC  to:  1)  identify  other  departments 

with  similar  PSCs  to  coordinate  and  share  information;  2)  ascertain  and/or  verify  a  proposed 

contractor's  status  and  filings;  and  3)  ensure  consistency  with  established  PSC  policies  and 

procedures." 


10  Id.  atp.53. 

11  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  1999-2000  San  Francisco  Civil  Grand  Jury"  (July  31,  2001)  at  pp.  200-201. 

12  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  p.  25. 


Example  where  the  respondent  states  "further  analysis  is  required,"  with  no  explanation 
of  the  scope  and  parameters  of  the  analysis  or  time  frame 

MAYOR'S  OFFICE  OF  EMERGENCY  SERVICES 

Recommendation  (June  2003): 

"MOES  or  the  agency  given  overall  security  responsibility  should  conduct  a  vulnerability 

assessment  of  all  City  properties  and  identify  any  additional  security  measures  that  are 

necessary." 

Response  (August  2003): 

"This  recommendation  will  require  further  analysis  as  it  is  based  on  Recommendation  6a."[The 

latter  being  rejected  by  the  respondent.]13 

Examples  of  where  no  clear  explanation  of  whether  the  recommendation  will  be  implemented  or 
not,  and  if  not,  why  it  is  unwarranted  or  unreasonable. 

DEPARTMENT  OF  ELECTIONS 

Recommendation  (June  2001): 

"The  CGJ  recommends  that  the  Department  of  Elections  review  secrecy  envelope  provisions 

to  ensure  ballot  privacy  for  the  Eagle  system  ballots." 

Response  (August  2001): 

"Each  and  every  polling  place  is  supplied  with  secrecy  envelopes.  Voters  may  keep  their  ballot 

in  the  envelope  to  maximize  privacy  until  they  enter  the  ballot  in  the  Eagle.  However,  because 

the  Eagle  was  new  to  voters  and  poll  workers  in  the  November  and  December  elections,  poll 

workers  were  instructed  to  have  one  of  their  colleagues  stationed  at  the  Eagle  to  assist  voters 

and  ensure  the  functioning  of  the  machine.  Poll  workers  are  always  instructed  to  ensure  the 

greatest  degree  of  privacy  possible."14 

OFFICE  OF  CONTRACT  ADMINISTRATION 

Recommendation  (June  2002): 

"Purchasing  should  receive  a  draft  of  all  professional  services  contracts  before  they  are  sent  to 

the  supplier  for  signature.  Earlier  input  should  be  sought  from  Purchasing  on  larger  or  unusual 

contracts." 

Response  (May  2003): 

"One  of  the  goals  of  the  CGJ  report  is  to  increase  efficiency  and  reduce  inefficiency.  Prior  to 

your  audit  report  published  in  April  2003,  OCA  has  taken  a  lead  role  in  oversight  of  the 

contracting  process  by  issuing  a  Checklist  for  Professional  Services  Contracts,  P-500,  as  well 

as  a  Checklist  for  Professional  Services  Contracts  for  Individual,  P-501.  These  checklists  were 

designed  to  lead  the  departments  early  in  the  process  of  drafting  the  contracts  and  lead  the 

departments  to  comply  with  all  City's  rules  and  regulations.  They  include  guidelines  to  comply 

with  regulations  implemented  by  Civil  Service  Commission,  Human  Rights  Commission,  City 


13  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2002-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  pp.  1 12  and  1 10, 
respectively. 

14  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2000-2001  San  Francisco  Civil  Grand  Jury"  (August  1,  2002)  at  p.  25. 
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Attorney,  and  OCA  itself.  In  essence,  through  this  process,  OCA  has  been  involved  in  the  early 
stages  of  preparing  Professional  Services  contracts." 

Examples  of  where  no  response  was  provided 

OFFICE  OF  THE  SHERIFF 

Recommendation  le  (June  2004): 

"Grievance  forms  should  be  placed  by  the  inmate  in  a  locked  box  or  other  secure  location." 

Response  (September  2004): 

None 

Recommendation  If  (June  2004): 

"A  history  of  grievance  against  a  deputy  should  be  maintained  and  forwarded  when  the  deputy 

moves  to  another  facility." 

ResponseCSeptember  2004): 

None 

Recommendation  lg  (June  2004): 

"The  grievance  form  should  be  simplified." 

Response(September  2004): 

None16 

While  we  are  not  wed  to  the  concept  of  form  over  substance,  we  are  concerned  by  the  frequency 
of  non-compliance  with  the  statutory  mandates  of  Penal  Code  Section  933.05.    To  this  end,  it  is 
up  to  each  governmental  respondent  to  insure  that  it  is  fully  aware  of  its  legal  obligations  and  to 
discharge  them  in  a  responsible  and  meaningful  way.  In  order  to  facilitate  full  compliance  with 
Penal  Code  Section  933.05  governmental  respondents  may  want  to  consider  using  a  standardized 
protocol  when  responding  to  CGJ  reports.17 


2004/05  CGJ  FINDINGS  AND  RECOMMENDATIONS 

Findings 

A  significant  number  of  responses  to  CGJ  reports  are  not  in  compliance  with  the  legal 

requirements  of  Penal  Code  Section  933.05. 

Required  responses:  Mayor's  Office  (60  days),  and  Office  of  the  Controller  (60  days) 


15  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  pp.  25-26. 

16  Letter  from  Sheriff  to  Civil  Grand  Jury  dated  September  21, 2004,  Ref:  04-086. 

17  There  is  precedent  in  recommending  that  governmental  entities  be  more  responsive  to  CGJ  reports.  The  2000-2001 
CGJ  recommended  "the  Board  of  Supervisors  develop  a  change  in  its  'Rules  of  Order' . . .  regarding  methods  by 
which  to  provide  written  responses  to  CGJ  reports."  That  CGJ  also  recommended  that  the  Board  change  its  rules  "to 
ensure  that  required  hearings  are  held  regarding  CGJ  reports."  A  Report  of  the  2000-2001  Civil  Grand  Jury  for  the 
City  and  County  of  San  Francisco,  "Continuity  Report"  Released  June  2004)  pp.  3-4.  Moreover,  as  used  herein,  the 
term  "protocol"  may  take  a  variety  of  different  formats.  We  leave  it  to  the  Mayor's  Office  to  select  the  type  that  is 
most  reasonable  and  effective.  We  have  provided  one  such  sample  (Appendix  A). 
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Recommendations 

1 .  The  Mayor's  Office  should  develop  a  standardized  protocol  that  comports  with  PC  933.05  for 
responding  to  CGJ  reports. 

Required  response:  Mayor's  Office  (60  days) 

2.  The  Mayor's  Office  should  require  all  City  departments,  offices,  and  agencies  to  use  such  a 
standardized  protocol  in  their  responses. 

Required  response:  Mayor's  Office  (60  days) 


PART  HI:  RECOMMENDATIONS:  DELAYED  OR  ABANDONED 

Background 

Section  2. 10  of  the  San  Francisco  Administrative  Code  authorizes  the  Controller's  Office  to  report 
annually  to  the  Board  of  Supervisors,  on  the  status  of  the  implementation  of  the  recommendations 
of  the  previous  year's  CGJ  reports.  In  its  report,  the  Controller's  Audit  Division  summarizes  the 
findings  and  recommendations  of  the  previous  year's  reports,  the  responses  to  those 
recommendations,  and  the  then  current  status  of  the  implementation  of  those  recommendations.18 

As  noted  previously,  since  many  of  the  recommendations  that  departments  agree  to  implement  do 
not  have  estimated  timeframes  associated  with  them,  it  is  difficult  to  monitor  their  completion. 
Historically,  the  Controller's  reports  have  been  limited  to  reporting  the  actions  that  City  agencies 
have  undertaken  during  the  past  year.  The  Controller  conducts  no  additional  follow-up  beyond  the 
one-year  "snapshot."  In  fact,  since  it  appears  that  most  of  the  "agreed-to-be-implemented" 
recommendations  had  not  been  implemented  at  the  time  of  the  Controller's  report,  it  is  hard  to 
know  when,  if  ever,  the  recommendations  are  implemented.  For  example,  our  review  of  the 
Controller's  July  31,  2001  report  to  the  Board  of  Supervisors  found  that  of  the  43,  1999/2000  CGJ 
recommendations  agreed-to-be-implemented  by  respondents,  only  twelve,  or  less  than  28%  had 
been  implemented,  at  the  time  of  the  report. 

As  noted  by  the  California  Grand  Jury  Association,  "[l]ack  of  continuity  widens  the  crack  between 
the  outgoing  and  incoming  grand  juries,  and  accountability  has  a  way  of  slipping  through  that 
crack  and  disappearing  forever  if  Responses  are  not  followed  up.  Entire  grand  jury  reports  have 
been  known  simply  to  vanish,  and  no  one  is  the  wiser  for  it."  19  To  get  a  sense  of  whether  this  lack 
of  systematic  follow-up  is  problematic,  we  selected  a  sampling  of  prior  CGJ  reports  covering  the 
years  1999  to  2003.  We  selected  reports  with  recommendations  that  were,  in  our  opinion, 
relatively  straightforward  and  did  not  appear  to  involve  significant  departmental  changes.  To  our 
surprise,  we  found  in  each  report  at  least  one  recommendation  that  had  either  been  abandoned  or 
was  still  not  implemented.  Set  forth  below,  are  examples  of  the  lack  of  implementation  or 
abandonment  of  agreed-upon  recommendations. 


18  See,  e.g.,  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  20Q2-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  cover  letter  and  preface. 

19  California  Grand  Jurors  Association,  "Grand  Juror  Training  Manual"  (July  &  August  2004)  Ch.  5,  at  p.  12. 
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MAYOR'S  OFFICE  ON  DISABILITY 

Recommendation  (April  2002): 

Maintain  a  complete  complaint  log  of  ADA  complaints 

Response  (May  2002): 

A  "new  database  for  uniform  tracking  of  ADA  complaints"  will  be  created.20 

Status  of  implementation  (December  2004): 

Two  years  after  a  new  database  for  tracking  ADA  complaints  was  promised,  there  has  been  no 

progress  towards  developing  such  a  database.  The  Office  now  considers  the  recommendation  low 

priority. 

PLANNING  DEPARTMENT 

Recommendation  (April  2002): 

Conduct  a  Citywide  count  and  permit  history  of  every  existing  billboard  sign. 

Response  (May  2002): 

I  strongly  agree  with  the  need  for  this  inventory  The  Code  Enforcement  staff  is  trying  to  design  a 

survey  in  part  using  interns  not  paid  with  City  funds.21 

Status  of  implementation  (December  2004): 

Despite  verbal  assurances  that  the  Planning  Department  is  "trying,"  no  significant  progress  has 

been  made  towards  conducting  a  comprehensive  inventory  of  existing  billboards. 

Staffing  vacancies  were  frozen  over  the  past  year  and  funding  was  not  available  to  provide 

personnel  to  take  on  extra  duties.  The  Planning  Department's  current  priority  is  to  catch  up  on 

cleaning  up  its  permit  backlog  as  well  as  addressing  other  Planning  Commission  priorities  of 

higher  order.  The  timeline  for  implementation  remains  uncertain. 

DEPARTMENT  OF  ELECTIONS 

Recommendation  (May  2003): 

Consolidate  the  operations  of  the  Department  of  Elections  into  a  single  site. 

Response  (June  2004): 

Agrees  with  the  recommendation.  However,  implementation  requires  the  assistance  from  other 

City  agencies,  i.e.,  Department  of  Administrative  Services.22 

Status  of  implementation  (December  2004): 

No  progress  towards  implementation,  to  date.  A  reassessment  of  the  recommendation  has  been 

made  and  unless  consolidation  would  result  in  maintaining  operations  in  City  Hall,  it  is  in  the  best 

interest  of  operations  not  move  out  of  City  Hall.  Consolidating  certain  operations  other  than  those 

that  traditionally  occur  at  City  Hall  is  still  under  consideration. 

OFFICE  OF  THE  SHERIFF 

Recommendation  (June  2000): 

Ventilation  at  the  County  jails  should  be  corrected. 

Response  (October  2000): 


20  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2000-2001  San  Francisco  Civil  Grand  Jury"  (August  1, 2002)  at  p.  21 

21  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  p.  44. 

22  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  implementation  of  the 
Recommendations  of  the  2002-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  pp.  24-25. 
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The  Sheriff  would  like  to  see  this  recommendation  implemented  immediately.  The  Hall  of  Justice, 

where  the  jail  is  located,  is  maintained  by  the  Department  of  Public  Works  (DPW),  which  has 

placed  a  low  priority  on  the  item. 

Status  of  implementation  (December  2004): 

While  improvement  to  the  ventilation  system  has  still  not  been  done,  DPW  is  requesting  funds  for 

this  improvement  in  the  FY  2005-2006  budget. 

PUBLIC  UTILITIES  COMMISSION 

Recommendation  ("June  2000): 

Consideration  should  be  given  to  installing  an  electronic-operated  system  to  open  and  close  valves 

that  control  the  amount  of  water  released  at  O'Shaughnessy  Dam. 

Response  f October  2000): 

A  project  is  already  underway  to  automate  Valves  #3  and  #5  this  fall.  The  other  valves  are 

scheduled  for  automation  over  the  next  2  years. 

Status  of  implementation  (December  2004): 

The  Commission  only  automated  the  three  valves  that  "tend  to  be  used.  The  others  are  used  so 

rarely  that  automating  them  is  not  a  priority  at  this  time."24 

We  are  not  the  first  to  find  that  City  agencies  have  not  implemented  agreed-upon 
recommendations,  in  a  timely  manner.  In  its  Continuity  Report  issued  in  June  2002,  the  CGJ 
identified  three  items  as  meriting  detailed  follow-up  and  additional  investigation:  the  Sheriffs 
Department's  jail  phone  system,  the  Department  of  Elections,  and  Special  Assistants.  Of  the  four 
specific  recommendations  that  were  followed  up,  only  one  was  fully  implemented.25  The  2003 
Continuity  Report  reviewed  all  the  reports  issued  by  the  2001/02  CGJ  as  well  as  a  sampling  of 
other  reports  from  prior  years.  While  the  2003  Continuity  Report  noted  that,  in  many  instances, 
agencies  had  fully  implemented  the  recommendations  agreed  upon,  it  also  found  numerous 
instances  where  they  had  not.  In  closing,  the  2003  CGJ  implored  the  following  CGJ 

"to  continue  to  be  vigilant  about  prior  years'  reports  and  responses 
required,  and  ensure  that  departments  and  agencies  responsible  for 
responding  to  the  Reports  . .  .  actually  implement  the  changes  and 
improvements  they  agree  to  initiate.  Only  in  this  way  can  we  all  be 
better  assured  that  our  commitment  and  hard  work  will  result  in 
positive  changes  and  outcomes  for  the  people  of  San  Francisco  "26 

Finally,  the  findings  in  the  June  2004  CGJ  Continuity  Report  mirror  a  similar  conclusion.  While 
some  of  the  previously  agreed-upon  recommendations  have  been  carried  out,  there  were  many  that 
are  still  outstanding.2 


23  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  1999-2000  San  Francisco  Civil  Grand  Jury"  (July  31,  2001)  at  p.  213. 

24  SFPUC  letter  to  SF  CGJ,  November  12,  2004,  at  p.2. 

25  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors.  Status  of  the  Implementation  of  the 
Recommendations  of  the  2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  pp.  13 1-138. 

26  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2002-2003  San  Francisco  Civil  Grand  Jury"  (August  30,  2004)  at  p.  215 

27  A  Report  of  the  2003-2004  Civil  Grand  Jury  for  the  City  and  County  of  San  Francisco,  "Continuity  Report," 
(Released  June  2004)  at  p.  2-4. 
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Given  the  sheer  volume  of  prior  CGJ  reports  and  recommendations,  it  is  beyond  the  scope  of  this 
report  to  assess  exactly  the  extent  of  the  failure  of  City  agencies  to  implement  recommendations, 
previously  agreed  upon.  Suffice  it  to  say,  without  a  mechanism  in  place  to  allow  for  systematic 
follow-up,  the  concerns  raised  by  the  California  Grand  Jurors  Association  cited  above,  may  well 
become  a  truism.28  Without  a  method  for  following  the  progress  of  City  agencies  in  implementing 
agreed-upon  recommendations,  CGJ  reports  may  be  forgotten  as  soon  as  the  headlines  die  down. 

We  note  that  past  CGJs  have  issued  reports  that  received  significant  press  and  publicity.  Some  of 
the  recommendations  in  those  reports  were  not  ripe  for  implementation  until  some  uncertain  later 
date.  Even  where  the  respondent  agreed  to  implement  all  the  recommendations  of  the  report,  the 
public  had  no  certain  assurance  that  implementation  would  come  to  fruition,  since  there  is  no 
effective  ongoing  monitoring  of  implementation.  Experience  has  shown  that  relying  solely  on  the 
agency  does  not  ensure  implementation.  Moreover,  future  CGJs  are  limited  in  what  they  can  do  to 
compel  agencies  to  fulfill  their  prior  promises.  Therefore  we  need  a  more  effective  on-going 
monitoring  procedure  to  follow-up  on  the  status  of  prior  agreed  to  be  implemented  CGJ 
recommendations. 

It  is  our  opinion  that  the  "governmental  oversight  function"  of  the  CGJ  is  best  served  if  City 
agencies  are  held  accountable  for  the  implementation  of  recommendations  with  which  they  have 
agreed.  Moreover,  only  through  a  comprehensive  and  systematic  review  will  the  spotlight 
continue  to  shine  on  those  recommendations  that  are  still  outstanding  and  continue  to  merit 
implementation.  Such  a  review  can  help  focus  on  the  obstacles  to  implementation,  be  they 
financial,  managerial,  legal,  or  otherwise.  For  those  recommendations  that  are  no  longer 
reasonable  or  warranted  due  to  changed  circumstances,  that  fact  should  be  reported  and  the  effort 
dropped.  We  make  no  value  judgments  in  this  section  of  the  report  about  the  merits  of  whether 
City  agencies  should  or  should  not  implement  previously  agreed-upon  recommendations.  We 
simply  point  out  that  there  are  a  significant  number  of  outstanding  recommendations  that  have  not 
been  implemented  and  that  there  is  currently  no  effective  mechanism  in  place  that  would  allow 
anyone  to  track  the  extent  of  the  non-implementation  and  the  reasons  why. 


2004/05  CGJ  FINDINGS  AND  RECOMMENDATIONS 
Findings 

1 .  There  are  a  number  of  previously  agreed-to-be-implemented  CGJ  recommendations  that  City 
agencies  have  not  yet  implemented. 

Required  responses:  Mayor's  Office  (60  days),  and  Office  of  the  Controller  (60  days) 

2.  After  the  first  year's  Controller's  Report,  there  is  no  systemic  follow-up  that  enables  the  public 
or  City  management  to  have  a  clear  picture  of  the  status  of  whether  previously  agreed-to-be- 
implemented  CGJ  recommendations  have,  in  fact,  been  implemented. 


28  Some  would  argue  that  there  already  is  a  system  in  place  and  that  is  the  "continuity  function"  of  the  Civil  Grand 
Jury.  Our  experience  has  shown,  however,  that  such  a  "system"  is  inadequate  at  best.  It  is  unrealistic  to  expect  the 
CGJ  to  monitor  every  recommendation  that  agencies  have  agreed  to  implement. 
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Required  responses:  Mayor's  Office  (60  days),  Office  of  the  Controller  (60  days),  and  Board 
of  Supervisors  (90  days) 

Recommendations 

1 .    The  Controller  should  provide  to  the  Mayor  and  the  Board  of  Supervisors  an  on-going  annual 
status  report  of  the  agreed-to-be-implemented  CGJ  recommendations.  Each  agree-to-be 
implemented  recommendation  should  be  reported  on,  until  the  respondent  indicates  it  is  fully 
implemented  or  abandoned  because  it  is  no  longer  reasonable  or  warranted.  Such  a  report 
should  include  suggestions  of  ways  to  (a)  accelerate  the  implementation  of  the  open  items  or 
(b)  revise  the  implementation  of  the  recommendation,  if  need  be,  based  on  changed 
circumstances.  The  Controller's  annual  status  report  should  be  submitted  to  the  Mayor  and  the 
Board  in  sufficient  time  to  allow  for  budgetary  consideration  for  each  upcoming  fiscal  year. 
Required  responses:  Office  of  the  Controller  (60  days),  Board  of  Supervisors  (90  days),  and 
Mayor's  Office  (60  days) 

2.    The  Board  of  Supervisors  should  hold  an  annual  hearing  on  all  outstanding  recommendations, 
where  implementation  is  pending. 
Required  response:  Board  of  Supervisors  (90  days) 


PART  IV:  AN  OPPORTUNITY  FOR  MOVING  STALLED  IMPLEMENTATION 
FORWARD 

Background 

The  2001/02  CGJ  issued  a  report  entitled  "Outdoor  Advertising  Signs  (Billboard)  Enforcement.' 
The  report  came  on  the  heels  of  an  80%  voter  approval  of  a  ballot  measure  requiring  the  City  to 
get  "tougher"  on  illegal  billboard  advertisement.  The  report  found,  among  other  things,  that: 
"Code  enforcement  of  signs  without  permits  and  illegally 
altered  signs  was  insufficient  during  the  decade  of  the  1990s 
due  to  Department  budget  and  staffing  shortages ,  and  to  the 
more  lax  nature  of  previous  planning  codes  and  city  laws. 
Over  the  same  period  new  technology  evolved,  making  the 
installation  of  very  large  wall  signs  faster  and  cheaper,  and 
the  colors  more  vivid  and  eye  catching  Combined  with  the 
hot  economy,  this  spawned  a  proliferation  of  new  billboards, 
an  undetermined  percentage  of  which  are  without  valid  permits. 
The  Board  of  Supervisors  passed  legislation,  effective  June 
2001,  giving  added  strength  and  incentive  to  the  Planning  Department 
for  billboard  regulation."29 

In  addition  to  the  CGJ  report,  the  City's  Budget  Analyst  issued  a  critical  report  as  well, 
concluding  that: 


29  A  Report  of  the  200 1-2002' Civil  Grand  Jury  for  the  City  and  County  of  San  Francisco,  "Outdoor  Advertising  Sign 
(Billboard)  Enforcement"  (Released  April  2002)  at  pp.  1-2. 
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"The  Enforcement  Unit  of  the  Planning  Department  is 
insufficiently  staffed  to  effectively  manage  the  Planning 
Code  enforcement  workloads  of  new  cases,  servicing  the 
current  caseload  of  approximately  732  cases,  and  bringing 
a  measure  of  control  to  the  existing  approximately  3,350 
inactive  complaint  cases.  We  estimate  the  Enforcement 
Unit  would  need  an  additional  four  planners  and  additional 
vehicles  for  at  least  a  two-year  period  in  order  to  achieve 
control  of  its  existing  workloads  and  new  cases."30 

Yet,  despite  these  two  critical  reports,  the  Department  has  done  little  since  to  request  sufficient 
staff  to  address  code  enforcement  generally  and  billboard  enforcement  specifically.  Even  now, 
management  acknowledges  that  its  new  budget  request  of  one  more  planner  is  inadequate  to  deal 
with  the  ever-mounting  backlog  of  code  violation  complaints.31  > 

The  CGJ  report  made  seven  specific  recommendations,  all  of  which  were  agreed-upon  by 
the  then  Planning  Director.  After  three  years,  the  Department  has  not  taken  any  steps 
toward  implementation  on  four  of  the  recommendations.  The  specific  recommendations 
and  their  current  status  are  set  forth  below. 

Recommendation  1: 

"Additional  funds  could  be  generated  for  enforcement  by  requiring  annual  renewal  of  permits  and 
by  inspection  of  existing  billboard  signs,  with  a  yearly  charge  per  sign.  This  would  facilitate  and 
pay  for  discovering  sites  without  permits,  illegally  altered  sites,  and  illegal  new  installations"32 

Response  (May  2002): 

"Your  recommendations  are  very  important  to  implementation  of  the  March  2002  ballot  measure 

banning  all  new  general  advertising  billboard  construction  and  the  June  2001  statute  strengthening 

code  enforcement  for  illegal  general  advertising.  My  code  enforcement  staff  is  already  working 

with  the  City  Attorney  and  Board  of  Supervisors  to  draft  such  legislation.  I  understand  there  is 

similar  legislation  being  developed  in  the  City  of  Los  Angeles."33 

Status  of  Implementation  (December  2004): 

Not  implemented  because  there  has  been  no  legislation  as  yet  presented  to  the  Board  of 

Supervisors. 

Recommendation  2a: 


"Assign  a  separate  and  distinct  numerical  designation  to  all  existing,  active,  legal  outdoor 
advertising  sign  permits  (to  distinguish  them  from  all  other  sign  permits)  for  entry  into  the 
computer  system.  Flag  each  for  automatic  periodic  site  reviews  by  CPD." 


30  San  Francisco  Budget  Analyst  Report  "The  Management  Audit  of  the  San  Francisco  Planning  Department  (June 
2002)  at  p.  167. 

31  The  backlog  of  code  enforcement  cases  has  risen  from  735  in  the  spring  of  2002  to  2,668  by  Feb  2005. 

32  Office  of  the  Controller,  Financial  Audits,  "Board  of  Supervisors:  Status  of  the  Implementation  of  the 
Recommendations  of  the  2001-2002  San  Francisco  Civil  Grand  Jury"  (July  10,  2003)  at  p.42. 

33  Id.  at  p  43. 

34  Ibid. 
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Response  (May  2002): 

"The  Planning  Department  Information  Services  staff  continues  to  work  closely  with  the 

Department  of  Building  Inspection  staff  to  improve  coordination  of  data  and  tracking 

permits." 

Status  of  Implementation  (December  2004): 

Nothing  has  been  or  will  be  done  until  pending  work  to  integrate  Department  of  Building 

Inspection  and  Planning  Permit  Tracking  systems  is  completed.  No  timeline  for  that  to 

occur."35 

Recommendation  2b: 

"Conduct  a  city-wide  count  and  permit  history  of  every  existing  billboard  sign.  Many  of  the 

originally  grandfathered  [sic]  signs  (prior  to  1966)  have  no  permits  on  file.  Researching  ownership 

(which  may  have  changed  repeatedly  over  time);  checking  the  existence  of  permits  or  verifying 

legal  status  with  other  evidence,  such  as  dated  photos;  and  entering  this  information  into  the 

database,  under  the  applicable  numerical  code,  would  allow  staff  a  way  to  monitor  continued  use 

and  to  eliminate  billboards  without  permits  in  a  timely  manner."36 

Response  (May  2002): 

"I  strongly  agree  with  the  need  for  this  inventory  .The  Code  Enforcement  staff  is  trying  to  design  a 

survey  in  part  using  interns,  not  paid  with  City  funds.  Workload  of  the  existing  six-person  code 

enforcement  staff,  which  has  one  unfilled  Planner/Code  Enforcer  position  presently  frozen,  makes 

this  a  very  challenging  task.  There  is  an  increasing  backlog  of  other  types  of  planning  code 

enforcement  complaints."37 

Status  of  Implementation  (December  2004): 

Nothing  has  been  done. 

Recommendation  3: 

"The  Planning  Director  should  hire  a  temporary  staff  person  .  .  .  with  special  expertise  to  conduct 

a  city- wide  survey  of  all  extant  billboards  ...  to  enter  the  information  into  the  electronic  database 

described  in  Recommendation  2a.  Under  the  direction  of  a  professional  who  has  knowledge  of  San 

Francisco's  billboard  history,  collegiate  Urban  Planning  interns  who  are  periodically  invited  to 

train  in  the  CPD  might  assist  with  the  accurate,  professional  completion  of  such  an  effort  at 

minimum  cost  to  the  City."38 

Response  (May  2002): 

"I  agree  this  is  very  desirable  and  hope  that  enactment  of  annual  renewal  fees  would  facilitate 

feasibility  of  funding  such  a  position."39 

Status  of  Implementation  (December  2004): 

No  progress  made,  since  no  funding  for  position  was  available. 

In  fairness  to  the  Planning  Department,  it  has  recently  suffered  from  significant  vacancies.  Of  the 
approximately  140  FTE  positions,  21  are  still  vacant.  The  Planning  Department  intends  to  fill 
these  positions  within  the  next  four  months.  However,  this  will  only  have  a  minor  impact  on  the 
issue  of  billboard  code  enforcement,  since  in  the  Planning  Department's  current  budget,  it  has 

35  Ibid. 

36  Id.  at  p.  44 

37  Ibid. 

38  Ibid. 

39  Id.  at  p.  45 
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requested  only  one  FTE  Planner/Code  Enforcer.  One  staff  person  will,  at  best,  slow  the  rate  of 
increase  in  the  backlog  of  outstanding  complaints  of  all  types  of  planning  code  violations.  It  is 
expected  that  this  will  have  little,  if  any,  impact  on  the  billboard  code  enforcement  backlog,  given 
Planning  Departmental  priorities.  Planning  Department  correspondence  indicates  that  adding  two 
additional  staff  dedicated  to  billboard  code  enforcement  for  about  three  years,  would  provide 
adequate  staffing  to  eliminate  the  growing  billboard  code  enforcement  backlog.  It  should  also  be 
noted  that  given  the  overall  services  that  the  Planning  Department  is  expected  to  deliver,  and  the 
limited  staff  with  which  to  provide  those  services,  billboard  code  enforcement  is  a  relatively  low 
Planning  Departmental  priority. 

We  investigated  and  analyzed  the  identifiable  obstacles  impeding  implementation  of  agreed-upon 
recommendations  by  the  Planning  Department.  They  were  lack  of  funding,  lack  of  adequate 
enforcement  laws,  and  insufficient  information  technology. 

Lack  of  Funding 

A  primary  obstacle  to  implementation  of  billboard  enforcement  is  management's  lack  of  pursuit 
of  funding  for  implementation  of  the  voter-adopted  proposition.  This  is  especially  puzzling 
because,  unlike  other  line  items  in  the  budget,  code  enforcement  of  all  types  should  be  self- 
sustaining.  Fees  and  penalties  should  be  able  to  cover  all  the  costs  of  staffing  a  comprehensive 
code  enforcement  program. 

We  reviewed  the  last  seven  annual  budgets,  submitted  by  the  Planning  Department.  We  found 
that  while  the  code  enforcement  program  was  reintroduced  in  the  goals  and  objectives  of  the 
Planning  Department,  in  the  late  1990's,  the  request  for  funding  fell  short  of  the  amount  needed 
to  achieve  effective  enforcement.  A  desirable  level  was  to  involve  6  FTE  Planner/Enforcers  at  a 
cost  of  approximately  $624,000  per  year.40  Only  in  2001/02  and  2002/03  was  there  a  request  for 
that  much  staff.41  A  review  of  Planning  Departmental  budgets  from  1999  to  the  present  appears 
to  reveal  that  management  was  counting  on  the  collection  of  monies  from  the  enforcement 
process  to  fund  the  majority  of  the  positions.  However,  we  find  no  documentation  that  such  fees 
and  penalties  ever  materialized.  The  enforcement  envisioned  covered  nine  categories,  with 
billboard  code  enforcement  being  only  one  of  them.  The  lack  of  adequate  resources  being 
committed  to  code  enforcement  generally,  and  billboard  enforcement  specifically,  has  meant 
ever-increasing  backlogs  of  complaints  of  all  types. 

The  Planning  Director  has  indicated  his  priority  goal  is  to  restore  the  public's  confidence  and  trust 
in  the  Planning  Department.  To  accomplish  this  will  require  a  larger  and  more  energetic  code 
enforcement  effort  than  currently  exists. 

Unfortunately,  the  2005/06  Planning  Department's  budget  submittal  reveals  that  adequate 
personnel  needed  to  implement  general  code  enforcement  or  billboard  code  enforcement,  in 
particular,  once  again  are  not  being  requested.42  Therefore,  unless  resources  can  be  identified  to 


40  See  discussion  in  San  Francisco  Budget  Analyst  Report  "The  Management  Audit  of  the  San  Francisco  Planning 
Department  (June  2002)  at  p.  31. 

41  See  Appendix  3. 

42  San  Francisco  Planning  Department  "The  2005-2006  Proposed  Work  Program  and  Budget"  (March  2005)  It  is 
recognized  that  given  the  demands  for  services  and  the  staff  available  to  provide  those  services  it  is  understandable 
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cover  the  startup  costs  of  billboard  code  enforcement,  non-permitted  billboards  will  continue  to 
proliferate  and  it  is  questionable  whether  the  Planning  Department's  improved  stature  and 
effectiveness,  in  the  eyes  of  a  public,  will  be  realized.  If  the  funding  issue  is  not  resolved,  history 
shows  us  the  lack  of  code  enforcement  will  cause  further  flouting  of  the  law. 

Inadequate  Enforcement  Laws 

In  2002/03,  the  Planning  Department  requested  dedicated  cost-recovery  legislation,  as  a  way  to 
specifically  fund  its  billboard  enforcement  program.  This  resulted  in  an  ordinance,  amending  the 
San  Francisco  Planning  Code.  The  purpose  of  Section  610  is  as  follows: 

a.  "Substantially  increase  the  penalties  for  violation  of  regulations 
governing  General  Advertising  Signs." 

b.  "By  amending  Article  XIII  of  the  San  Francisco  Code  to  add  Section  10.100-166, 
establish  a  Planning  Code  Enforcement  Fund." 

c.  "Authorize  that  the  administrative  penalties  and  fees  collected,  relating  to  commercial 
signs,  be  placed  in  a  Sign  Enforcement  Fund,  with  the  use  restricted  to  sign  regulation 
enforcement."4 

Planning  Code  Section  610  has  an  elaborate  scheme  for  "administrative  penalties  assessed  against 
Responsible  Parties"  in  amounts  ranging  from  $1000  to  $2500  per  day.  However,  that  very  same 
legislation  and  the  City  Attorney  and  Planning  Department's  interpretation  of  it,  undermines 
funding  for  enforcement.  Section  610(b)(1)  of  the  Ordinance  provides  that  "penalties  and  fees 
shall  not  accrue  for  15  days  after  the  date  of  the  notice  required  in  Subsection  (b)(1)  above  and 
during  the  pendency  of  any  request  for  reconsideration  .  .  .  and  for  a  five  day  period  after  the 
Director's  final  decision  has  been  mailed  or  hand  delivered  to  the  Responsible  Party".  This 
Section  has  been  interpreted  to  allow  violation  of  the  sign  ordinance  without  penalty  if  the 
violator  is  ultimately  willing  to  abate  the  violation.  Moreover,  a  violator  who  avails  himself  of  an 
appeal  hearing  challenging  the  legality  of  the  City's  notice,  and  subsequently  loses  his  appeal,  can 
nonetheless  cure  the  violation,  within  the  1 5-day  grace  period,  and  thereby  have  the  penalty 
provision  waived.44  Two  of  the  rationales  behind  such  an  interpretation  are  (1)  the  need  to 
provide  "due  process"  to  alleged  violators  and  (2)  the  primary  purpose  of  the  Ordinance  is  to 
remove  illegal  billboards,  not  to  punish  the  violator  or  collect  revenue  for  the  City.45 

In  order  to  insure  enhanced  code  enforcement,  a  way  must  be  found  to  secure  dedicated  funds  to 
cover  the  costs  of  such  effort.  Additional  monies  are  not  likely  to  be  provided  to  the  Planning 
Department  through  the  normal  budgetary  process.  Therefore,  fines  and  penalties  must  play  a 
larger  role  in  funding  enforcement.  The  City  does  not  even  collect  the  fees  to  which  they  are 

why  billboard  enforcement  is  a  low  Departmental  priority.  We  point  out,  however,  that  billboard  enforcement  should 
essentially  be  a  financially,  self-supporting  enterprise.  We  found  little  that  the  Department  has  done  to  position  itself 
so  that  it  can  perform  aggressive  enforcement  and  collect  sufficient  fines  and  penalties  to  support  "revenue  neutral" 
enforcement. 

43  San  Francisco  Planning  Code,  Section  610. 

44  The  losing  party  would  only  be  obligated  for  the  nominal  cost  of  the  administrative  hearing,  a  sum  that  usually  does 
not  exceed  $1000. 

45  We  find  the  due  process  argument  puzzling.  While  we  recognize  a  party's  right  to  challenge  an  allegation  of 
wrongdoing  before  fines  canactually  be  imposed,  we  see  no  logical  purpose  for  not  fining  the  violator,  ab  initio,  once 
due  process  rights  have  been  exhausted  and  the  violator  has  lost. 
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entitled.46  This  would  require  a  reinterpretation  of  the  existing  Ordinance  or  the  drafting  of  an 
amendment  to  the  existing  ordinance  that  makes  violators  more  fiscally  responsible.  If  such 
amendment  is  drafted,  it  should  at  a  minimum  require  the  violator,  after  losing  an  appeal,  to  pay 
for  fines  and  penalties  covering  the  violation  period  as  well  as  disgorging  any  income  received 
from  the  illegal  billboard  from  the  time  of  notice  to  him.  Specific  code  enforcement  laws  are  the 
result  of  communities  reacting  to  the  behavior  on  the  part  of  some  that  is  antithetical  to  the 
general  interest  of  the  many.  However,  the  laws  are  only  as  effective  as  the  will  of  the  people  to 
abide  by  them.  Fiscal  disincentives  are  needed  if  we  want  to  tip  the  result  in  favor  of  the  many 
rather  than  the  few.  In  their  absence,  there  is  little,  if  any,  incentive  to  abide  by  the  law. 

Insufficient  Information  Technology 

In  order  to  carry  out  code  enforcement  duties  as  efficiently  as  possible  it  becomes  important  for 
the  Planning  Department  to  have  the  most  up-to-date  information  possible.  The  problem  of 
information  transfer,  in  terms  of  code  enforcement,  is  complicated  because  there  are  a  number  of 
City  agencies  involved  in  establishing  and  using  the  data  base  upon  which  the  enforcement 
program  is  based.47  In  the  past,  what  has  been  lacking  is  a  uniform  way  of  transferring 
information  amongst  those  various  agencies.  This  would  appear  to  make  enforcement  that  much 
more  difficult. 

Recently,  the  Department  of  Building  Inspection  and  the  Planning  Department  have  started  to 
identify  the  computer  upgrading  that  is  needed  to  facilitate  the  sharing  of  information.  The 
Planning  Department  must  have,  in  one  place,  all  the  needed  information  to  identify  code 
infractions  that  can  be  accessed  quickly  by  the  various  departments  requiring  information.  Within 
the  next  few  months,  specifications  to  purchase  the  needed  software  and  additional  hardware  will 
be  ready  to  be  put  out  to  bid.  The  results  of  this  effort  will  commence  in  November  2005  and 
should  start  to  be  in  place  within  the  next  15-18  months. 


2004/05  CGJ  FINDINGS  AND  RECOMMENDATIONS 

Findings 

1 .    The  ordinance,  amending  San  Francisco  Planning  Code  Section  610,  has  had  unintended 
consequences.  According  to  the  present  interpretation  of  Section  610,  the  violator  is 
allowed  to  remedy  an  adjudicated  violation  without  penalty.  Consequently,  no  funds  have 
been  generated,  through  fees  or  penalties,  to  pay  for  billboard  code  enforcement. 


46  San  Francisco  Budget  Analyst  Report  "The  Management  Audit  of  the  San  Francisco  Planning  Department  (June 
2002),  cover  letter  to  Supervisor  McGoldrick  from  Budget  Analyst  at  p.  5. 

4,1  The  following  City  Agencies  all  have  some  role  in  code  enforcement:  OES,  Health  Department,  Fire  Department, 
Police  Department,  Public  Works,  DBI,  and  CPD. 
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2.  Presently,  thousands  of  reported  code  violations  have  accumulated.  From  June  2004  to 
February  2005  the  number  increased  by  438.  Two  new  sign  violations  were  reported  for 
every  billboard  enforcement  case  that  was  closed,  during  the  period. 

3.  Code  enforcement  requires  the  integration  of  databases  at  least  between  Department  of 
Building  Inspection  and  the  Planning  Department.  In  addition,  there  must  be  a 
coordinated  use  of  personnel  resources  between  the  two  departments.  This  necessitates 
seamless  software  capability  and  a  broad  exchange  of  information.  Billboard  code 
enforcement  will  continue  to  be  limited  and  violations  will  fall  further  behind,  unless 
there  is  a  marked  improvement  in  the  required  information  flow  and  technology 
integration. 

4.  DBI,  working  with  Planning  Department  management,  is  spearheading  an  analysis  of 
how  all  the  contributing  departments  can  coordinate  their  computer  systems  and 
information  exchange  to  maximize  their  effectiveness.  The  analysis  is  an  essential  first 
step  in  elimination  of  a  barrier  impeding  the  involved  departments'  performances. 

5.  In  the  past  three  years,  implementation  of  four  of  the  seven  agreed-upon 
recommendations,  identified  in  the  billboard  sign  report  of  the  2001/02  Grand  Jury,  have 
yet  to  be  started. 

6.  Lack  of  funding  for  the  staff  to  carry  out  the  work  is  an  oft-repeated  excuse  for  lack  of 
action.  Until  budget  constraints  are  loosened  or  the  Planning  Department  identifies  and 
procures  a  dedicated  funding  source  to  enable  billboard  code  enforcement  to  pay  for 
itself,  increased  staffing  to  reduce  a  buildup  in  sign  code  enforcement  backlogs  will 
remain  minimal. 

7.  The  budget  request  for  2005/06,  submitted  by  the  Planning  Department  management,  is 
inadequate  for  billboard  enforcement  or  other  code  enforcement  actions  to  reduce  the 
current  backlog  for  the  coming  year.  At  best,  with  only  one  additional  FTE,  the 
department  might  reduce  the  rate  of  growth  of  the  list  of  still-to-be-acted-upon  code 
complaints  of  all  types. 

Required  responses:  Planning  Department  (1  through  7)  (60  days) 


Recommendations 

1 .  The  Planning  Department  should  prepare  a  Work  Plan  that  identifies  steps  the  Planning 
Department  will  take  to  complete  the  implementation  of  the  agreed-upon  recommendations  of  the 
2001/02  Civil  Grand  Jury  report  on  Billboard  Code  Enforcement.  Such  a  response  should  include 
the  number  of  additional  temporary  and/or  regular  staff  members  required  to  carry  out  its 
implementation,  the  needed  additional  software  capability  to  increase  productivity  in  enforcing  the 
plan,  timelines  for  completing  each  plan  element,  and  potential  sources  for  funding  the  plan. 

Required  responses:  Planning  Department  (60  days),  Department  of  Building  Inspection  (60  days) 
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2.  In  order  to  ensure  that  the  Planning  Department  can  commence  implementation  of  the  Work 
Plan,  including  elimination  of  the  billboard  code  enforcement  backlogs,  the  Department  should 
request  and  receive  "start  up"  monies  for  adequate  temporary  additional  staffing  to  complete  the 
assignment. 

Required  responses:  Planning  Department  (60  days),  Mayor's  Office  (60  days),  and  Board  of 
Supervisors  (90  days). 

3.  In  order  to  limit  the  amount  of  "start  up"  funding  needed  before  the  billboard  code  enforcement 
program  can  become  self-sustaining,  we  suggest  the  following:  The  Board  of  Supervisors 
research  major  urban  communities  in  California  and  elsewhere  to  identify  "best  practice" 
legislation  to  be  used  for  collecting  fees  and  penalties  in  matters  of  enforcement  of  illegal 
billboard  signs.  That  information  should  be  the  basis  for  replacing  or  amending  Planning  Code 
Section  610  to  enable  the  Planning  Department  to  collect  disincentive  penalties  from  violators  of 
the  Billboard  Ordinance.  The  legislation  should  have  a  fourfold  purpose:  to  create  an  economic 
disincentive  for  future  violations,  to  provide  revenue  for  helping  make  billboard  enforcement  self- 
sustaining,  to  enhance  other  city  revenues  indirectly48,  and  to  eliminate  non-permitted  billboards. 

Required  response:  Board  of  Supervisors  (90  days) 

4.  The  Board  of  Supervisors  should  review  the  progress,  including  projected  timelines,  of  the 
Department  of  Building  Inspection's  Information  Technology  Exchange  Project.  Without  such 
simultaneous  tracking  and  coordinated  action,  it  will  be  very  difficult  for  the  CPD  enforcement 
staff  to  proceed  as  expeditiously  as  planned.  The  interface  of  information  technology  is  essential 
for  identifying  targeted  properties  and  billboards  needing  attention. 

Required  responses:  Board  of  Supervisors  (90  days),  Department  of  Building  Inspection  (60  days), 
and  Planning  Department  (60  days) 

5.  The  Mayor,  using  SFStat  and  the  Board  President,  using  the  Government  Audit  and  Oversight 
Committee,  should  review  the  Planning  Director's  Report  semi-annually  for  progress  in  meeting 
the  program  milestones  and  timelines,  identified  in  the  approved  Work  Plan. 

Required  responses:  Mayor's  Office  (60  days)  and  Board  of  Supervisors  (90  days) 


48  In  addition  to  charging  an  annual  permit  fee  for  all  legal  billboards,  properties,  with  additional  post-Prop  13 
billboards,  should  be  reviewed  by  the  Tax  Assessor  to  determine  whether  such  improvements  warrant  a  revised 
assessment  of  their  present  property  taxes.  After  all,  billboard  income  can  have  a  significant  impact  on  the  income 
generation  of  commercial  buildings.  Such  improvements  should  affect  the  value  of  the  building  and  the  city  should  be 
compensated  accordingly. 
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SOURCES  OF  INFORMATION 

Interviews 

1.  San  Francisco  Unified  School  District  Management  Staff 

2.  Office  of  Emergency  Planning  Management 

3.  Planning  Department  Management 

4.  Office  of  the  Mayor  Staff 

5.  Controller's  Office  Auditing  and  Budget  Personnel 

6.  "San  Francisco  Beautiful"  Directors  and  Staff 

7.  Budget  Analyst  Staff 

8.  City  Attorneys 

9.  The  Department  of  Elections  Management  and  Staff 

10.  Medical  Examiners  Office  Staff 

11.  Sheriffs  Department  Management  and  Staff 

12.  Office  of  Contract  Administration  Management  and  Staff 

Documents 

1 .  San  Francisco  Unified  School  District 

a.  Student  Attendance  comparison  sheet  for  2003-2004  and  2004-2005. 

b.  School  Health  Programs  Department  (Tips  and  Activities) 

c.  Pupil  Services  Organization  Chart  (meeting  schedule) 

d.  SFUSD  Flow  Chart  of  Procedures  for  Truancy  Prevention 

e.  Parent's  Verification  of  Absences  (English,  Chinese,  and  Spanish) 

f.  SFUSD  2003-2004  Notification  of  Truancy  Count 

g.  Comparison  of  2003-2004  and  2004-2005  Referrals  to  the  Dropout  Prevention 
Office 

h.  Four  Truancy  Letters  (English,  Chinese,  Spanish) 

i.  Mandated  Cost  by  Schools  for  2003-2004 

j.   School  Attendance  Review  Team  (Matrix  sheet) 

k.  Sample  of  Merit  Award  Presented  to  Schools  for 

1.  Increased  Percent  of  Students  Present  as  Compared  to  2003-2004 

2.  Office  of  Emergency  Planning 

a.  Emergency  Operations  Plan,  Part  I:  Basic  Plan 

b.  San  Francisco's  Earthquake  Risk 

c.  San  Francisco  and  Homeland  Security,  Office  of  emergency  Services 

3.  Planning  Department:  Budget  Proposals  1999-2005 

4.  Office  of  the  Controller:  Status  of  Implementation  of  Recommendations  of  CGJ  Reports 
from  1997-2003 

5 .  Prior  CGJ  Reports  1 997-2004 

6.  Management  Audit  of  San  Francisco  Planning  Department  -  June  2002 

7.  Code  Enforcement  Statutes 

8.  DBI  Report  Correspondence 

9.  Prop  G  of  the  Voters  Pamphlet  -  March  2002 
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GLOSSARY  OF  ACRONYMS  AND  TERMS 


ADA-  American  with  Disabilities  Act 

CGJ  -  CGJ 

DPW  -  Department  of  PublicWorks 

OES  -  Office  of  Emergency  Services 

FTE  -  Full  Time  Equivalent  (Staff) 

MOES  -  Mayor's  Office  of  Emergency  Services 

OCA  -  Office  of  Contract  Administration 

PSC  -  Personal  Service  Contracts 

CPD  -  City  Planning  Department 

DBI  -  Department  of  Building  Inspection 
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APPENDIX  A 


Exhibit  H  Response  to  Grand  Jury  Reporu 

Response  to  Grand  Jury  Reports 


Report  Tide:   (TITLE] 
Report  Date:  (PATE] 

Response  by: 


Title: 


FINDINGS 

c     I  (we)  agree  with  findings  numbered: 


a     I  (we)  disagree  wholly  or  partially  with  the  findings  numbered: 

(Audi  a   statement  specifying  any  portions  of  the  findings  that  are  disputed,  include  an 

srrplanation  of  the  no  mnt  fhftrefofs;  ) 


RECOMMENDATIONS 

□     Recommendations  numbered 


been  implemented.  (Attach  a  summary  describing  the  implemented  actiom) 
u      Recuiuiiietldttlioua  uuubeied  . 


have 


bave  not  yet  been  implemented,  but  will  be  implemented  in  the  future. 

(Attach  a  tirm  frarnR  forth*  implementation) 

Recommendations  numbered 

require  further  analysis. 

(Attach  an  explanation  and  the  scope  and  parameters  of  in  analysis  or  study,  and  a  time  frame  for 
the  matter  to  be  prepared  for  discussion  by  the  officer  or  director  of  the  agency  or  department 
being  investigated  cr  reviewed,  including  the  governing  body  of  the  public  agency  when 
applicable  This  timeframe  shall  not  exceed  ax  months  from  the  date  of  publication  of  the  grand 
jtuy  report  j 


□     Recommendations  numbered 


Will  not  be  implemented  because  they  are  not  warranted  or  are  not  reasonable. 

(Acach  an  explanation) 


Date.. 


.Signed:. 


Number  of  pages  attached: 


Source:  Mendocino  County  Grand  Jury,  "Rules  of  Procedure  for  the  Production  and  Publication  of  the  2004-2005 
Grand  Jury  Report."  (9/24/2004) 


APPENDIX  B 


Year  of 
Work  Plan 


1999/2000 


Findings  from  Work  Plan 


Work  with  neighborhood  groups  to  focus  implementation  of 
enforcement  program  on  specific  neighborhood  issues  and  on 
commission  actions. 


Work  with  neighborhood  groups  to  focus  implementation  of 
enforcement  program  on  specific  neighborhood  issues  and  on 
commission  actions. 


Budgeted  Amount  (if  specified) 


$198,000 


Funding  Source  (if 
specified) 


$28,000  from  fees 


2000/2001 


2000/2001 


2000/2001 


$389,000 


$267,000  from  fees 


Special  Projects  -  Prepare  legislation  for  neighborhood  based  and 
citywide  zoning  amendments  including  such  quality  of  life 
zoning  controls  as  limiting  general  advertising  signs,  etc. 


Provide  Computer  Support  Services  -  Upgrade  the  network 
infrastructure  to  further  decrease  reliance  on  Building  Inspection 
Department  network,  thereby  increasing  performance  and 
improving  reliability  by  March  2001. 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


From  General  Fund 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


All  from  fees 


2001/2002 


Enhance  Department  enforcement  program,  a  fully  dedicated 
enforcement  team  with  necessary  support  resources  and 
equipment,  including  a  devoted  vehicle,  to  allow  field 
investigation 


$624,000 


$457,000  from  fees 


2002/2003 


Continue  Department  Enforcement  Program,  a  fully  dedicated 
enforcement  team  with  necessary  support  resources,  including  a 
devoted  vehicle,  to  allow  field  investigations.  Work  with  Board 
of  Supervisors,  City  Attorney,  and  Mayor's  Office  to  prepare  and 
enaqt  cost  recovery  legislation  for  code  enforcement  activities. 


$644,000 


$457,000  from  fees 


2002/2003 


Facilitate  the  public's  access  to  Department  information  and  data- 
as  required  by  the  Sunshine  Ordinance  (Prop  G). 


-Jheamountofdollarsas 

unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


-All-from-fees- 


2002/2003 


2003-2004 


Develop  customized  software  application  to  ensure  compliance 
with  Measure  G,  the  Sunshine  Ordinance  and  to  enhance  public 
and  media  access  to  data  requested  under  this  ordinance  and  track 
these  activities. 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  -with  others-in  the- 
overall  work  plan 


All  from  fees 


Maintain  Department  Enforcement  Program  at  reduced  staff 
level. 


$476,000 


All  from  fees 


2003-2004 


2003-2004 


2004/2005 


2004/2005 


2005/2006 


2005/2006 


Facilitate  the  public's  access  to  Department  information  and  data 
as  required  by  the  Sunshine  Ordinance  (Prop  G). 


Develop  customized  software  application  to  ensure  compliance 
with  Measure  G,  the  Sunshine  Ordinance  and  to  enhance  public 
and  media  access  to  data  requested  under  this  ordinance  and  track 
these  activities. 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


All  from  fees 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


All  from  fees 


Maintain  Department  Enforcement  Program  at  reduced  staff 
level.  Conduct  hearings  with  Aclrninistrative  Law  Judges. 


$402,376  (4.29  FTEs) 


Percentage  from  fees 
-  unspecified 


Facilitate  the  public's  access  to  Department  information  and  data 
as  required  by  the  Sunshine  Ordinance  (Prop  G). 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


Maintain  Department  Enforcement- Program  at  reduced  staff 
level.  Conduct  hearings  with  Administrative  Law  Judges. 


$521,832  (5.29  FTEs) 


Percentage  from  fees 
-  unspecified 


Participate  in  department  efforts  to  integrate  the  Case  tracking 
database  with  DBFs  Permit  Tracking  System. 


The  amount  of  dollars  is 
unknown  because  the  item  has 
been  bundled  with  others  in  the 
overall  work  plan 


Percentage  from  fees 
-  unspecified 
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